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From Hereto Maternity: AReview of the
Research on lesbian and Gay Families

Ienn; M;Ubank

Introduction

Many areas of social and legal policy in Australia affect lesbians, gay men and
the children they raise. There is a distinct lack of information about how such
families are formed and how they function. In the absence of good quality
information, decision-makers and policy-makers may either ignore the
existence of such families, or proceed on the basis of assumptions that may be
inappropriately drawn or inaccurate.

]udith Stacy and Timorhy Biblarz nore (in the context of rhe US):

[T]he consequences of [research into lesbian and gay
familics) ... bear on marriage and family policies that encode
Western culture's most profoundly held convictions about
gender, sexuality, and parenthood. As advocates and opponents
square off in state and federal courts and legislatures, in the
electoral arena, and in culcure wars over efforts to extend to
nonheterosexuals equal rights co marriage, child custody,
adoption, foster care, and fertility services, rhey heatedly debate
the i:Tlplications oJ. a youthful body of research, conducted
primarily by psychologises, thar investigates if and how the sexual
orientation of parents affects children.'

There remains a presumption in much legal and social policy that lesbian and
gay parenting is suspect, second-rate or harmful co children. The sexuality of a
parent is still a faccor to be taken into account in Family Coure decisions on
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residence and contact with children, to determine whether it is harmfuI.2 No
state in Australia allows a lesbian couple or gay male couple to apply to adopt a
child together as joint parents) nor does there appear to be any political will to

change this.4 The exclusion from ability to adopt operates even in Western
Australia, which has recently passed the most broad-ranging legislation in
Australia recognising same-sex relationships (including, more remarkably, a
presumption that the non-biological morhcr is the parent of thc child for all

legal purposes in state law if the child is born through donor insemination and
she is the consenting de facto partner of the mother.)S

Access to fertiliry services for lesbians and single heterosexual women has been
widely debated in Australia since 2000 as a result of a challenge brought to
restrictive fertility legislation, and the lengthy legislative aftermath and appeal
process once the decision was handed down. In 2000, John McBain, the doctor
of Leesa Meldrum. challenged provisions in the law of Victoria limiting access
to fertility services in that state to married and heterosexual de facto couples.6

The restrictive legislation was found to be in breach of federal law prohibiting
marital Status discrimination.7 The media uproar that followed principally
focused on lesbian mothers, even though Ms Meldrum herself was
heterosexual.8 While the Victorian government accepted the decision (and
indeed did -riot take an active part in defending proceedings), the Federal
Government responded to the decision by attempting to amend the Sex
Discrimination Act 1984 (Cth) to permit states to discriminate against lesbians
and single heterosexual women in the provision of fertility services if they so
chose. A Senate Inquiry recom~cndedagainst the Bill and it failed to pass the
Senate.9 The Commonwealth then took the unprecedented step of granting a
fiat to the Catholic Bishops Conference to seek to overturn the McBain
decision jn the High Court {this allowed the Bishops to bring proceedings even
though they were not yarties to the original case and the original respondent,
the State of Victoria, had accepted the decision).10 The High Court ultimately

upheld the original decision.11 Meanwhile, the administrative agency
responsible for licensing fertility services in Victorian interpreted the McBaill
ruling as applicable only to "medically inferrile" and not to "socially infertile"
women. Thus, lesbians and single heterosexual women who required IVF were
made eligible to receive treatment, but women who want access to safe and/or
anonymous sperm, because they cannot or do not wish to conceive with a man,
c~ntinue to be excluded from fertility services in Victoria to date.12 This
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position has been much criticised,13 not leasr of all because it ignores the healrh
risks to both mothers and children through rhe use of un-rested semen. 14 In late
2002 the Victorian government showed a greater readiness to consider change
when it initiated an inquiry into rhe eligibility of lesbians and gay men to

adopt, rhe accessibility fertility services, and the legal status of children born
through donor insemination by the Victorian Law Reform Commission for
detailed consideration. 1S

This lengthy and binerly contested case study demonstrates that there
continues to be an enormous cultural and legal resistance to the recognition of
gay and lesbian parenting in Australia. However, the intensity of the debate on
this topic has not been matched by detailed or grounded discussion. There has
been much rhetoric about "proper" families and what is "good" for children,
but little sourcing to actual data on child development or social science
literature on different family forms. When reasons are aniculated for
exclllsionary measures such as the ones discussed above, they are frequently
made on the basis of the child's "best interests". The Federal Governmenr
consistently denied that it was discriminating againsr single women or lesbians
in atrempting (0 overmrn McBain to resuict fertility services. For example Mr
Howard ·stated, "We're not talking here about discrimination. We're talking
about the tights of children".16 Nonetheless rhis did slip into broader rhetorical
statements about controlling family forms:

We'rc looking to the interests of unborn children. I think the
Government does have a responsibility to express a view, send a
signal, as to what its beliefs [arc] about the kind of society we
ought;o be.ll

The Carhplic Church went further, with the Atchbishop of Melbourne calling
the McBain decision a,..."massive social experiment" (despite the fact that it
broughr Victoria into line with most other Australian statcs) that would "create
a generation of stolen children".18 Senator Brian Harradine echoed (his c1aim. 19

Who the children were being stolen from was never articulated (rhe sperm
donor? the father that lesbians and single heterosexual women might have been
eventually driven to marry by their unfulfilled desire to have children?) bur
the premise was clear: real normal families were being undermined by
homosexuals selfishly having children in circumstances that were profoundly
disadvantageous to them. The Australian Family Association (AFA) in their
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submission to the Senate Inquiry included a number of documents asserting
that lesbians and gay men are unstable, physically and emorionally diseased,

drug-prone and unhealthy (including, a nO\\' infamous claim that homosexuals
are fond of sex with animals).20 The submission asserted that homosexuality is
"dangerous" and expressly linked it to paedophilia and suicide. The AFA
tendered long lists of references, many of them second-hand references to

obscure or disreputable sources.21 Equality-seeking submissions also included
long lists of studies, many of which originate from major universities and
appear in rcpurablc journals.22 Faced with long lists of references, the Senate
Committee did nor appear (Q read or engage with the available literature on
child development, and instead simply claimed that there were "extensive

references" to support claims on both sides.23

Good quality demographic information about lesbian and gay families is
essential to inform current and future law reform and policy inquiries. It is

important in both a defensive and a pro#active sense. Defensively, this
information is useful to rebut ill-informed presumptions of harm such as those
discussed above. Pro-actively it is essential to provide a basis for policy
development that it directed to serving the largely unmet needs of increasing
numbers of lesbian and gay parents and their children. As law and policy
gradually shirt to take the needs of such families into account it is vital (Q have
an understanding of how such families are formed and how they function. 24 Do
same·sex couples tend to share income equally? Do they make equal financi'll
and non-financial contributions to the acquisition of property? Do they
contribute to childcare equally? Arc the answers to these questions different for
Icsbi:m couples compared to gay male couples? This information matters when
we consider [hat assumptions about contribution and sharing - such as those
in property division regimes thar now apply to same-sex couples in [he ACT,
NSW, Victoria, QueelJsland and WA25 - are drawn from the experience of
heterosexual de f.1Cto couples.26 Information on family forms and
responsibilities matters when we consider whether child suppOrt laws ought to

be reformed to include same-sex couples who are pareming. There are myriad

other legal and policy questions that could and should be addressed for lesbian
and gay families. 27 These questions need a solid empirical base to work from.

At present there is very lirtle Australian information on these issues. This article
reviews much current British and American literature on the children of
lesbians and gay men. Ir also connects this literatllrc, for the first time, with the
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small amount of informarion available on lesbian and gay families in Auscralia.
The anicle is divided imo twO main pans. The first oudincs what demographic
information is available abollt lesbian and gay fumily forms. The second section
provides an overview of che results of sociological and psychological research
into the devclopmenr and well being of children raised in lesbian and gay
families. The concluding section makes some comments on the implicacions of
this body of research for both current and future legal and policy regulation of
lesbian and gay families.

I. Family Forms

When considering che parenting of same-sex couples, issues of gender and
sexuality can become intermingled. f\.1uch of che recent overt objection to

lesbian-mother families, for instance, has centred on father absence rather chan
lesbian sexual orientation per se. In the debate surrounding access to fertility
services in Australia. Prime Minister John Howard repeatedly stressed the "right
of children to a farher".28 Howard also stated that

The evidence does suggest that children raised in che environment
of hay:~ng both a mother and a father are more likely to have
happier, more fulfilled lives.l9 (emphasis added)

The qucstion here is: what evidence?

le is well documented that in Australia and elsewhere, American literature on
"father absence" has been much misused. Louise Silversrcin and Carl Auerbach
argue concis~ely that much literature on "father absence" represelHs an
essentialist view of fathers and a "dramatic oversimplification of the complex
relations between father presence and social problems".30 They make the point
that studies positing the detrimelHal effects of "father-absence" are in fact
explicable as a direct result of maternal poverty. When poverty is controlled for
in studies there is no demonstrable difference in the well being of children in
father-present and father·absen{ families. 31

Silverstein and Auerbach undertook original research into over 200 men from
different subcultures in America to study different fathering styles. They
conclude that "responsible fathering" occurs across all family types and is not
connected to family structure. Silverstein and Auerbach state:
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... our data on gay fathering couples have convinced us that
neither a mother nor a father is essential. Similarly, our research
with divorced, never~married, and remarried fathers has taught
us that a wide variety of family Structures can support positive
child outCOmes. '\i.,'e have concluded that children need at least
one responsible, caretaking adult who has a positive emotional
connection to them and with whom they have a consistent
relationship. Because of the emotional and practical stress
involved in child rearing, a family structure that includes more
than one such adult is more likely [Q contribure to positive child
outcomes. Neither the sex of the adult(,) nor the biological
relationship [Q the child has emerged as a significant variable in
predicting positive development. One, none, or both of those
adults could be a father (or mother). Wc have found that [he
stability of the emotional connection and the predicability of the
caretaking relationship are the significant variables that predict
positive child adjustment. "X'c agree with the neoconscrvative
perspective that it is preferable for responsible fathers (and
mothers) to be actively involved with their children. We share the
concern that many men in US society do not have a feeling of
emotlcinal connection or a sense of responsibility toward their
children. However, we do not believe that the data support the
conclusion that fathers are essential to child well-being and that
heterosexual marriage is the social context in which responsible
fathering is likely to occur.32

It is also falla,cious to assume that lesbian-led families necessarily and universally
involve raising children completely in the absence of men, fathers, or father­
flgures. As will be outlined below, many lesbian women are having children
through donor insemij(,ltion in a variety of family forms where the biological
f.1ther may have contact with the child or even extensive involvement in the
child's life. Even women who have conceived wi[h anonymous donors have
male friends and family memhers of their own. Numerous swdies have
demonstrated [hat the children of lesbians have contact wi[h their fathers
and/or the involvement of male role-models in their lives,33 and that many
lesbians report that they value such relationships and encourage them.34
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It is also imponant to note that difference does not necessitate disadvantage.
Some new research suggests that lesbian and gay families are in some respects
better for children than heterosexual families. In Gillian Dunne's interviews
with 37 lesbian-led families in the UK she concludes: "creativity and
cooperation ... appear to characterise much of the parenting of lesbian
couples".3s Research on the division of parenting and household labour among
lesbian co-parents and gay co-parents has shown a distinct pattern of equality
and sharing compared to heterosexual parents, with corresponding positive
well-being fot the partner's relationship with each other, and the child's
adjustmenr,36 These issues are discussed in some detail below.

Charlotte Patterson sums up the issues facing lesbian and gay parents in social
and legal policy as follows:

In conceptualising parenthood, it is helpful to distinguish rhree
facets of the status or role - the biological, the social, and the
legal. Traditionally, all rhree facers of parenthood have been
expected to correspond to one another. W'hen a heterosexual
couple feH in love, got married, and had children, there was no
separation among the biological, social and legal aspects of
parent",~hild relations ... In the contemporary world, however,
these three aspects of parenthood are often disconnected. With
many births taking place outside of marriage and with frequent
divorces and remarriages, children are increasingly unlikely to be
cared for by borh rheir biological parents throughout their
childhood and adolescence and increasingly likely to live with
adulrs 5such as step-parents) who are not their legal parents ...

faIJIilics that are created when lesbians have children often bring
such issues out ~n high relief Consider, for example, a lesbian
couple attempting to conceLve a child using [Jonor
insemination]. There are three adults involved - the twO women
and a male sperm donor. If a child is conceived, there will be two
biological parents - a biological mother and a biological
father. ... In most stares, there will likely be only one legal parent
- namely the biological mother. While there will be two social
parents, one of them will be a legal stranger to the child ... Thus,
children brought up in this family will find that rhe expected
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correspondence of social. biological and legal aspects of parent­
child relations do nor hold true for themY

\'Vhile there are few important differences in parenring sryles or child
adjustmem across lesbian and gay families compared with heterosexual families,
lesbian and gay families do face particular challenges and have uniquc needs.
Thcy must, for cxample, try to craft their own social resolutions to the
problems of legal and social non-recognition of lesbian and gay co-parcnts and
step~parents. They must also try to build frameworks of social recognition for
known donors, whom lesbian mothers often wish to have a role greater than
"friend" but distinctly different to "father" in relating to their children. Current
legal frameworks in Australia do not assist in this process and often inflexibly
exclude the lived reality of the relationships of lesbian and gay patents and theit
children - so that a child raised by two lesbian mmhers and a gay father has
only one legal parent. while sociaHy there may in fact be three parents.

How Many Children have Gay or Lesbian Parents?

There is no reliable demographic information on the proportion of the adult
population who are lesbian or gay identified. Non-random survey figures taken
from lesbian and gay populations can, however, give a sense of what proportion
of lesbians and gay men have or are raising children. In a recent survey of the
relationships of 670 lesbians, gay men, bisexuals and transgendered people in
Victoria, children were part of the relationship of22% of respondents.38

Several large scale studies of gay men in the USA have suggested that around
10% of gay 'men are parents.J9 A smaller Australian survey of "homosexually
active" men published in 1996 found that 19% of the men had a child or
children - however these figures may be inflated by the fact that not all of the
men were gay identified and some were living with a female partner.40 Of the
gay male couples who identified themselves as such in the 1996 Australian
Census, only 2.4% were living with children. McNair et al note that this figure
is an under-representation as it does not register parents who are not in couples
and it also does not record fathers who do not live with their children.41

A large scale US survey of lesbians found that 9% of the respondents were
custodial parenrs.42 In contrast, of the lesbian couples who responded to the
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first NZ census question on same-sex couples in 1996, 21 % of them had
children.4J This is on par with the lesbian couptes who responded ro the 1996
Australian Census: 17.9% of them lived with children.44 As with the gay mate
couples' response to the Australian Census this is an under-representation

because it excludes single parents and non-residential parents (but is likely to be
more accurate for women than for men for the reason that women arc more
likely ro be residential parents of children).

A small survey of lesbian readers of a Sydney-based magazine in 1995 found
lhat 19% of lesbian respondents had or lived with children. and a further
14.50/0 planned to have children in the next 5 years. 45 In 1999 a similar survey
by the same magazine of found that 12.7% of lesbian respondents had
depcndem children and a further 9.1 % had non-dependent children. l'vloreovcr
a further 19.7% of respondents reported that they intended to become
pregnant in rhe next 5 years, with almost 70% of them stating that they
expected to use donor insemination (DJ) to do so.46

Taking thc available Australian figures of existing mothers, rather than those
who report a desire ro become mothers, and comparing the figures from the
same sampling method across years (although the number of respondents
varied), thc_survey company Significant Othcrs concluded that there was a
discernible rr~nd to increasing numbers oflesbians having children: in 1993 the
proportion of respondents with children had been 14.3%; in 1995 it was 19%;
and in 1999 it was 21.8%.47

Given this range of figures. it seems likely that around 15-20% of Australian
lesbians have children. There is much less information available regarding gay
men, bur it appears that around 100/0 ofgay men are parents. The proportion of

lesbians and gay men who have children is likely to increase in the next 5-10
years. 48 ~ ./

Family Forms into Which Children are Born

Lesbian Families

\Xfomen who come to parent the child ofa parmer from a previous relationship

- either a previous heterosexual relationship, or, increasingly, through donor
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insemination (either alonc or with a previous lesbian parrner) - are referred to

here as "step-parents". Women who are non·biological parents in a relationship
with a partner where they have joinrly planned, conceivcd and raised a child are
often called "co-mothers." Biological mothers in all of the above situations
often have the unhyphenatcd luxury of bcing called "mothers", bur are
sometimes referred to as "birth-mothers" or "biological mothers".

In Fiona Nelson's survey of 30 lesbian mothers in Alberta, Canada, roughly half
of the women had children through previous heterosexual relationships and
half had borne children within a lesbian re1ationship.49 This is roughly
comparable with the preliminary results of an Australian scudy currently
under\vay. the Lesbian and Gay Families Project. Preliminary data from the
Victorian sample of 136 women found that 52% of the current parents had
children through a heterosexual relationship.50 In this sample, 42% of the
children had been born through donor insemination (01) (6% of them
through IVF), while 2% of the children were fostered and 2% of the children
were adopted. 51 Only 2% of the prospective parents intended to conceive
through intercourse.

In Gillian Dunne's Lesbian Household Project, which was based upon
interviews wiJh 37 cohabiting lesbian couples with children in the UK, the
proportion of children from heterosexual relationships was much lower. In that
study only 22% of children were from a previous marriage, in one household a
child was adopted and in 75% of households the child had been conceived
through donor insemination. It is notable also that in 40% of households che
co-mother was also the birth mother of an older child.52

In Charlotte 'Patterson's study of 37 lesbian families in the US, she focused only
on famili<is where a child had been born into or adopted by a lesbian family. Of
the 37 families, 70% ',ere headed by a lesbian couple, 19% by a single lesbian
mother while in 11 % of the families the child had been born to a lesbian couple
who had since separated and were sharing custody of the child.S3

Likewise in the longitudinal National Lesbian family Study of 84 families in
the US, the focus was only on children born through DJ. A lesbian couple led
83% of those families, while {he remaining 17% were lesbian single mothers. 54

At the second stage of the study, when children were 2 years old, 8 of the
couples had separated (11 %), with 7 of the 8 separated couples continuing to
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jointly parent the childten; while 3 of the single mothers had parrnered, with
the new partners raking on the role of step-mother.SS At Stage 2 of the study
there were thus: 62 families led by lesbian couples who were co-parenring; 7
separated couples co-parenring; 1 separated mother sole parenting; 11 mothers
sole parenting and 3 mnthers parenting with step-parents. At Stage 3 of the
study, when the childten were 5 years old, 23 of the 73 couples had separated
(31.5%), onc co-mother had died, and onc single morher had acquired a
parrner. In 29 of the families (35%), rhere was another child born since the
heginning of the srudy. Sixteen babies had been born ro the birth-mothers of
the original children (48%), 9 had been born to co-mothers (27%) and 8
children had been adopted (24%).56 Of the 23 separated couples at the third
stage of the study, child cusrody was shared in 10 of the families (43.5%), while
the birth-mother had sole cusrody in 7 cases (30.5%) and primary custody in 6
(26%).57

There is clearly considerable diversiry as to the range of lesbian families in
which children are being born and raised. As the social stigma around
homosexuality declines in Western culture, more women arc coming out as
lesbians earlier in life and they arc less likely to have children in heterosexual
relationships. Similarly, lesbian women appear [Q feel less inhibited abom
choosing (Q have children within lesbian. relacionships, and the proportion of
lesbians seeking to become mmhers appears on the rise. On the basis of the
available information it is very hard to gencralise, but as an estimatc it seems
that between 50-70% of the children being raised in lesbian households are
now children born into lesbian families rather than from previous heterosexual
relationships. This proportion appears likely increase in thc next 10 years.

Ofchildren born to lesbians, it is noteworthy that between 15-20% ofchildren
are being born to lesbian single mothers rather than lesbian couples. Also, as the
rate of separation of lesbian couples appears to be on par with the divorce rate
in the general population. with relationships ending in divorce averaging 7
years (and the separated couples in the US National Lesbian Families Survey
averaging 8 yearsS8), it is apparent that there will be an increasing number of
children from separated lesbian parents and from blended lesbian step-parent
homes when and if their parents rc-partner. The role of separated lesbian co­
mothers, and lesbian srep-parents as well as tesident lesbian co-parents therefore
will require increased attention.

"



The Role ofCo-Mothers in Lesbian Families

In Nelson's Canadian study she reports signiftGlnt differences in how women who
were cO-ffiorhcrs and step-mothers saw their parcming relationships with
children. Step-mothers saw themselves as having an "auxiliary" role as a parem,
rather than being a primary parem, Stcp-morhers were concerned not to cross the
line of the biological morher's relationship with her children a~d took a lesser role
in discipline and decision making.59 Co-morhers, by contrast, shared the care of
children and parcnring rotes evenly with biological mothers. Nelson n:pons that:

Couples who had children rhrough DJ were much more likely ro
describe their roles as 'the mother' and 'rhe other mother'.
Having equal authority over the children was not a problem in
these families .. ,What was problematic was that the 000­

biological mothers had no legal authority. Several non-biological
mothers reported difficuldes in getting children admitted to
hospital or in to sec a docrer because they could not prove their
maternal idemity or their legal right to make medical decisions
for the child. This legal barrier had emotional repercussions for
the non-biological mothers, who could not help feeling excluded
[rom.,their children's lives when in the public realm.60

In Dunne's Lesbian Household Project in the UK the participants were a mix of
co-parents and step-parents, but parenting was described as jointly shared in
80% of the households. 61 Dunne's study found thar although co-mothers are
more likely than mothers to be in full time employment, they were less likely
than fathers to be in full time employment. Tasker and Golombok suggest that,
"co-mothers' may be more willing than most fathers to compromise paid work
in order"ro take on more involvement in parenring".62

/
Panerson and Chan give an overview of several US and UK studies through the
1990s of families where lesbian couples had planned and borne children
together and conclude that:

Lesbian couples, by and large, reported being able to negotiate
their division of labor equitably. In addition, lesbian non­
biological mothers were consistently described as more involved
than heterosexual fathers with their children.63
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In the US National Lesbian Family Study (of84 families) in the second stage of
the study when the child was at the age of2, in 75% of the two mother families
the mothers reported that they shared responsibilities of child rearing equally
and considered themselves equal parcIHs. Among the ochcr 25%, child rearing
was shared bue (with one exception) the binh-mothcr was considered thc
primary parent.64 At Stage 3 of the study of the 50 original couples that had
stayed together: 29 shared the child caring responsibilities for their five yeat old
child equally (58%), in 17 of the couples the birth-mothet had more
tesponsibility (34%), and in 4 of them, the co-mother had more tesponsibility
(8%).65

In Sullivan's interviews with 34 lesbian families in the US, 32 of whom had
joindy planned and conceived their child or children, 29 couples reponed that
pareming and domestic work were equally shared berween the panners.
Further, respondents stated that they actively sought to ensure that both
panners were involved and responsible and that neither one rook on a
disproponion:uc load for any lenglh of rime.66 Sullivan adds that of the families
where onc partner did cake a heavier burden, "she was no more likely {Q be the
binh-mmher than the co mother".67 In only 5 of the couples was there a clear
breadwinnerlcaregiver split with the caregiver relying heavily upon her partner's
income. In 19 of the 29 equal sharing couples, both partners worked full time
and paid for childcare. In eight of the equal shating couples the partner with a
more flexible workplace undertook the bulk of child cate duting the week with
the other partner doing more at weekends, and in twO couples both partners
worked pan time.68 Sullivan concluded that the mothers in the equal sharing
f.lmilies, regardless of level of income and income disparities between the
partners, mage their decisions about the division of paid work and family
responsibilities following "an egalitarian principle of self-conscious mutual
understanding and sharing of both rewards and responsibilities".69

/

In Patterson's interviews with 34 lesbian-led families in the US (The Bay Area
Families Study) all of the couples whete a pattner co-motheted regatded both
women as mothers, and shared in participation of household labour, family
decision-making and childcare. While the biological mother performed a
slightly higher portion of childcare and the co-mother spent more time in paid
employment there was a relatively even sharing of roles and a high level of
relationship satisfaction. Household labour and family decision-making were
shared evenly. Patterson concludes that the more evenly childcare is shared the
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more positive adjustmenr is reponed for borh panners in their relarionship and
for their children.70

1asker and Golol11bok compared the role of co-mothers in 15 British lesbian
mother families with the role of residem fathers in two different groups of
heterosexual families (43 where the child was conceived through donor
insemination and 41 where rhe child was conceived without 01),71 The
comparison was based upon the birth-mothers' repons and the researchers'
observations across a variety of scales (parenting (Dad, paremal coordination of
discipline, affection to the child, play with rhe child etc). They found that co­
mothcrs in lesbian-led families were more involved in parcnting than fathers in
the heterosexual 01 family group and significantly more involved that fathers in
families where children had been conceived without assistance (the ratings were
3.2 out of a possible 4 compared with 2.5 and 2 respectively for the fathers).
There were no differences across the thrce groups concerning the affection,
closeness and play between the co-mothers, fathers and children but there were
very significant differences in caregiving. Birth-mothers reported that over 90%
of the co-mothers were at least as involved as themselve.<; in parenting,
comparcd with 47% of fathers in DI families and 37% of fathers in non-DI
families.7 2

There is therefore considerable evidence to demonstrate that lesbian co-parent
families have a more even disrriburion of domestic labour and child care than
heterosexual families, with positive results fot the relationship between the
partners and for the children they raise. This finding has important
implications for the legal recognition of co-mothers if recognition is to be
founded upon functional family roles, as it is clear that co-mothers arc acting as
equal parent; from birth in most lesbian families.

It also appears that there is Widespread support for equal recognition of co­
mothers among lesbian families. 78% of respondents to a survey at the Sydney
Lesbian Parenting Conference in 2000 reported that co-mothers should he
recognised by the law for all purposes.73 In McNait's Lesbian and Gay Families
Project, 83% of prospective lesbian mothers anticipated that the child's
"parents" would be the biological mother and her female partnet.74 The McNair
study also asked both Current and prospective parems to rank a series of
stalCmentS about issues and events that can make parenting difficult with the
result lhat,
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Lack of legal recognition as a parent (panicularly towards the
non-biological mother), and a lack of legal recognition as a
family, were reported as being the most frequently applicable
problems confronting them, and were also perceived as creating
the most diffLculty in parcntingJ5

In Sullivan's interviews with 34 lesbian families in the US, all of the mothers
rcsponded that the non-birth mothcr should be equally recognised as a second
parenrJ6 All of the couples who lived in jurisdictions where second parent
adoptions were possible had "thought about, initiatcd, or completed" a second
pan:nr adoption at the time of the interviewJ7 This finding is consistent with
the second stage of the National Lesbian family Study where all of the eligible
co-mothers had legally adopted their children by Stage 2 of the study when'
children were 2 years 01d.78 At Stage 3 of the study when children were 5 years
old, 35 of the 73 original co-mothers had adopted their children,79 This is not

currently possible in any Australian jurisdiction,

Clearly, mothers and co-mmhers are keen to use whatever available means there
arc to ensure recognition of co-morhers' relationships with their children. This
recognition is importanr both socially and legally, and its impact on the co­
mother's relationship with her child or children should not be underesrimated.
At Stage 3 of-;'he US Narional Lesbian Families Survey, of the separated
couples, where the co-morher had already completed a legal adoption of her
child before separation she was far more likely to share cuswdy and parenring
arrer separation. Of the separated couples, in none of the cases where the binh­
mother retained sole custody or primary custody had the co-mother adopted
rhe child.80

How Babies are Conceived in Lesbian-Led Families

In many jurisdictions the legality or availability of fertility services may
determine whether lesbian mothers conceive using anonymous donor sperm
through a clinic, known donor sperm through a clinic (after testing and
possibly also swrage) or using a known donor through self insemination at
home. Where fertility services discriminate against lesbians through law or
practice, the first C\vo options are not available to lesbian mothers (or to gay
fathers who wish to donate generally or to a lesbian friend).81 It is rherefore nor
surprising to fll1d that a high number of babies born into lesbian f.1milies are
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conceived from a known donor, often through informal self~insemination.The
following surveys and studies indicate a high level of known donors in
Australia, Canada and the UK, \vith a much higher use of unknown donors in

the USA (where, notably. there are well known fertility clinics rhat have

provided non-discriminatory access for many years to women throughout the
country, bur also \vhere self inscminadon may. in some scares, give rhe donor
legal status as a father).

In J\1aureen Sullivan's interviews of 34 lesbian-led families in the San Francisco
bay area only 4 of the couples had used known donors with rhe remainder

(88%) using clinic services where the idemiry of the donor would generally be
available to the child when they rcached 18.82

By contrast, in Fiona Nelson's survey of 30 lesbian mothers in Alberta, Canada,
all of the dozen mOthers who had 01 babies had self inseminated (though some
of the donors were known only {O intermediators, and nor to the women
themsdves).83

In Tasker and Golombok's study of 15 lesbian-led families in the UK, of [he 14

couples who had conceived their child through 01, 79% of [hem did so
through s~l.f-insemination.84Likewise, in Dunne's Lesbian Household Project
in the UK, 'of the 28 (of 37) households where the child was conceived through
DJ, "almost all" organised this informally, and did not use clinics Ot hospitals;

rather meeting donors through friendship networks. 85

In a survey of 84 women at the Sydney Lesbian Parenting Conference in 2000
self-insemination was by far the most popular method of conceiving. 68% of
respondems used self-insemination with a known donor and a further 8% used
an unknown donor to self inseminate.86 Of the Victorian women who,
responded to the MsNair Lesbian and Gay Families Project; those who had a
child through donor insemination had almost all self~inscminated.87 This is

unsurprising given that access to fertility services was restricted by legislation in
Victoria. Of more interest is the reasons given by the respondents for their
choices. While 50% of those who self inscminated reported that they did so
because they could nor access fertility services in Victoria, 96% reponcd that
the)' did so because of their desire for the child to know all biological parents.88

This finding suggests that while accessible fertility services may inOuence some
women to chose anonymous donor insemination through clinics, this is not
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necessarily the only determining factor. Of women who did manage to acce.o;;s
clinic insemination services, 80% reported that they did so for health reasons
and 60% wanted the donor to be anonymous.89

The accessibility of fertility services is clearly a major issue in Australia. Fertility
services can provide screening to ensure that semen is safe, whether from an
anonymous or known donor. Anonymous semen is also important to women
who wish to form a family withour the uncertainty of negotiating a relationship
with a knO\vn donor.

Gay Fathers

Like lesbian mothers, gay fathers may have children from a previous
heterosexual relationship. They may also adopt or foster children as a "single"
adult after having come out. Male partners may act as co-parem or step-parent
to such children. Men who come to parent a child of a male panner who has
had that child in the context of a previous relationship are referred to here as
step-fathers.

If a gay man has a biological child after having come out, it is increasingly likely
that he will ha\'e done so with a lesbian woman or couple. one of whom has
borne the child .. Biological fathers who have chosen to have children with
lesbian mothers may undenake a variety of roles from unknown donor or
known donor, to having occasional contact with the child, regular conract or
undenaking a sharing of residence and parental responsibility with the
mother/so The terms "donors", "donor dads" and "dads" are used here to indicate
a range of increasing involvement in child.raising.90

There is relatively little information on gay father· led families with residenr
children. .

.-
The Role olGay Donors/Gay Dads in Lesbian Mother Families

In the US National Lesbian Family Study, which surveyed 84 lesbian families,
all of the children were conceived rh rough Ol. In rhe first srage of the study
47% of the women preferred that the donor be unknown and 45% wanted to

know the identity of the donor. Of those who chose to know the donor's
identity, 51 % anticipared that he would have some involvemcnt and 49%
thought he would have no involvcment in parenring rhe child.91 Interestingly,
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of those who wJmed a known donor, only around half actually had done so by
Stage 2 of the study: which revealed that 25% of the children were born

through a known donor. In the follow up second stage of the study, when the
children were 2 years old, almost all of these known donors had some comact
with the child. The donor was actively involved in parenting 12% of the
children and had some involvement in a further 13% of children's lives.91 By
the time the children were 5 the intensity of the contact had decreased
somewhat. Of the 21 children with known donors, 71 % had occasional comact
and 29% had regular contact with their biological father.9J

In Pattersnn's Bay Area Families Study, in 46% of the 34 families, the child had
been conceived with anonymous donor sperm through a clinic, in 27% a
known donor was used, and 8% of children were adopted.94 '':(lhcrc the
biological father was known, he mostly "enacted the role of family friend rather
than that of father", with only 2 of the men acknowledged as a father and
assumirlg a non~residemial father role.95

In Dunnc's Lesbian Household Project in the UK, 860/0 of the women who had
used 01 to conceive responded that they warued to know the donor.96 In 40%
of the households, the donors had regular contact with the children. Donors
were gq~€;rally gay men and all of the men who took a role as co-parents were
gay. The'most frequent term used by respondents [0 describc what Dunne
refers to as the "fairly limitcd yet cmhusiastic relationship between a donor and
his child or children" was "uncle" or "kindly uncle" .97 In three partnerships in
the Dunnc study (8%), donor-dads were actively co-parenting from separate
households. In one household, where the two mothers shared child care with
the non-resident dad (who lived around the corner) one of the morhers
laughingly described herself and her partner as, "the envy of the mother and

toddler group".98

"In a survey of 84 women at the Sydney Lesbian Parenting Conference in 2000,
the majority of respondents with 01 children repOrted that their relationship
with the donor \""as one of friendship; the donor had no parenting
responsibilities or decision making role (66%). A further 21 % had no contact
with the donor, and 120/0 reported a sharing of paremal responsibilities with the
donor-dad. In terms of the child's cantaer with their biological father: 31 % had
no contact, 33% had "some" contact, 220/0 had "regular" contact (including
birthdays and babysitting) and 13% had "extensive" contact with the dad
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relating [0 the child as a non-residenrial parenr.99 The McNair Leshian and Gay
Families study in Australia found that 400/0 of donors were "involved" with
their children. 26% were known but uninvolved and around 35% were
unknown.100 That study found that levels of satisf.1ction with the relationship
between mothers and donor-dads was high, with 600/0 of respondents very
satisfied and 22% quite satisfied. IOI

Catherine Donovan discusses the Dunne study, as well as the Families of
Choice Project, a UK a survey of lOO non-heterosexual women and men. to

conclude that lesbian-led families negotiate fatherhood and family concepts in a
multitude of flexible forms. Donovan, like Dunne. notes the tendency for
donors in lesbian families ({) be gay men. Some of the participants in the
"Families of Choice Project" co-parcnted children with gay dnnors - and such
co-pareming irself included a wide range of possibilities from "Sunday fathers"
who played with the child from rime to time, to men who undertook child care
regularly or had the child stay in their home on a weekly basis. IOI [nterestingly
few, if any, of the men who co-parented undertook equal responsibility for care,
or engaged in decision making regarding the child. This was seen as the domain
of the "primary parents" (rhe lesbian parents). In much rarer instances, gay
fathers act as equal co-parents wirh lesbian mothers amI raise children in a four
parent family. ~

Ausrralian women, like English women, appear more likely to self inseminate
than use anonymous donor sperm (in cOlHrast to women in the US). Surveys
seem to indicate that this is only parry a result of clinic (in)acccssibility and that
the choice of self insemination is a result of the decided preference of around
70-80% of mothers in the UK and Australia m have a known donor. Of known
donors, it seems "[hat over half have contact with the children, with a small but
significant proportion having regular contact. With as many as 100/0 of donors
sharing some paremal respo"nsibility it is clear that options for the recognition
of such non-nuclear family forms need to be thought through.

The legal position of biological fathers has received increased attention in
Australia since a judge suggested that known donors ought to be recognised as
legal fathers in a Family Court decision on a contact dispute between a gay
biological fitthcr and [WO lesbian mothers ([his case is discussed further
below).103 However it does not appear [hat such a move would reflect the
intentions or wishes of man)' lesbian mothers. In Fiona Nelson's 1991 survey of
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30 lesbian mothers in Alberta, Canada, all of the dozen mothers who had DJ
babies felr that the donors should never assert paremal rights over the
children. 104 Respondents ro rhe survey in rhe Sydney Lesbian Parenting
Conference in 2000 were divided abour the legal role of the donor, with jllst
under half responding rhat rhe donor should not have legal recognition under
any circumstances while an equal number reponed that legal recognition may
be justified in some circumstances. Only 30/0 responded that the donor should

be recognised in all situations. 10S

In summary. research that has been undertaken to date on lesbian and gay

family forms has found that:

• Up to 10% ofgay men and 20% oflesbians are parents.

The majority of lesbians now having babies are doing so through donor

insemination.

Most, but nm all, lesbian mothers are having children 10 a lesbian

couple (around 85%).

•

•

•

•

•

•

•
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Lesbian couples who have children often exchange roles as biological

moth~r and co-mother.

Biological mothers and co-mot"hers share child care and home
responsibilities almost equally in most families and see rhemselves as

equal parents.

Lesbian morhers appear ro be heavily in favour of equal recognirion of

COpffi9thers.

Most lesbian mothers having children through donor insemination do
so with a known- donor (between 50-70%).

Most, bur not all, known donors are gay men.

Most gay known donors have some contacr with the child (berween 50­
65%).

Around half of the known donors who have contact wirh children have
regular Contact (so of the children born to lesbian families rh rough
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donor insemination up to 20-250/0 have regular contact with their
biological father).

A small bue significant group of gay men who have children through
donor insemination have frequent contact and some degree of
responsibiliry in their child's life.

Virtually all families were lesbian-led families in that the lesbian mothers
were the primary parents, having residence of the child, giving primary
care and exercising parental responsibility by making all important
decisions about the child.

The following section discusses the results of sociological and psychological
studies of children from lesbian and gay families.

11. Social Science and Psychological Research on the Children
of Lesbians and Gay Men

Over the past 25 years a great deal of research has been conducted to find out
what, if any, effect a parents sexual orientation has on the welfare and
development of~heir children. Richard Green's small study was published in
1978, and since thac time a body of work has appeared in rhe USA and UK,
with increasing sample sizes and methodological rigour. 106 This body of work
remains under-utilised in Australian social policy and legal forums. For
example, such data is rarely referred co or relied upon in family Court decisions
concerning lesbian or gay parents. 107 Nor did any of this research appear to be
considered by the'Senate rnquiry on access to fertility services. lOB

Charlorce Patterson, of the University of Virginia, has published a number of
/

comprehensive reviews of die available srudics of the children of gay and lesbian
parents, as well as initiating a number of her own studies of lesbian families in
the US. Patterson concludes:

, .. central results of existing research on lesbian and gay couples
and families with children are exceptionally clear. Beyond their
witness to the sheer existence of lesbian and gay family lives, the
results of existing studies, taken together, also yield a picrure of
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families thriving, even in the midst of discrimination ~nd

oppression. Certainly, they provide no evidence that psychological
adjustmcnc among lesbians, gay men, their children, or mher family
members is impaired in any significant way. Indeed, the evidence
suggests that relationships of lesbian and gay couples are JUSt as
supportive and that home environments provided by lesbian and
gay parents are juSt as likely as those provided by hererosexual
parents [0 enable psychosocial growth among family members. 109

In a 1996 overview, Mike Alien and Nancy Burrell garhered togerher data from
18 earlier studies from rhe USA and UK which spanned 1978 to 1995 with the
aim of generating a single comparative set of figures for children of lesbian and
gay parents and children of heterosexual parents.110 The research only included
quantitative statistical data where there was a comparative group of children
from heterosexual parents, and did not include qualitative data (thus excluding
many studies). The data included both children's self reportS and parents' and
teachers' reports of children across a wide variety of standard social and
psychiatric testing procedures (Iowa Parent Behaviour Inventory, Bern's Sex
Role Inventory, Coopersmith Self-Esteem Inventory, Weschler Intelligence
Scale for Children etc).111

The data was entered into a meta analysis model to produce a single set of
comparative figures for the children of heterosexual and homosexual parents
across a variety of indicatOrs. This analysis found that there were no discernible
differences in the adults' reports of the children regarding:

• children's sex role identification;

• level of happiness; and
>

level of social adjustment.

The analysis found that there were no measurable differences in the children's
self reportS regarding:

• sexual orientation;

• satisfaction with life; and

• moral and cognitive development.
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The authors argue that their statistical analysis indicates sufficicnt power to
determine large or medium effects. Alien and BurreH conclude that:

Thc results, taken as a whole, indicate no difference bctween
homosexu'al and heterosexual parents when taken together or
individually. The results fuil to supporr the assumption ofwidespread
differences, or any differences on the basis of the particulars studied,
between parents on the basis ofsexual orientation. 112

Religious right groups and "pro-marriage:' (or anti-gay marriage) scholars such
as Lynn Wardle have reFused to accept the results of such studies on the basis
that they are methodologically flawed. l13 In an article where he proposed a legal
presumption against lesbian or gay parenrs in child custody disputes, Wardle
argued that the available rcsearch is not reliable.114 Wardle pointed to small
sample sizes, lack of comparator groups in some studies and a widespread use of
self-select subjects. Wardle also claimed researcher bias. 115

On the question of bias, Stacey and Biblarz respond:

We depart sharply from the views ofWardle ... on the merits and
morals of lesbigay parenthood as wel1 as on their analysis of the
child developmcnt research. We agree, however, that ideological
pressures constrain intellectual development in this field. In
our view, it is the pervasivcness of social prejudice and
institutionali7.ed discrimination against lcsbians and gay men that
exerts a powerful policing effect on the basic terms of
psychological research and public discourse on the significance of
paremal s$xual orientation. The field suffers less from the overt
ideological convictions of scholars than from the unfortunate
intellectual consequences that follow from the implicit hetero­
normative presump[i~n governing the terms of the discourse ­

that healthy child developmenr depends upon parenring by a
married heterosexual couple. While few contributors to this
literature personally subscribe to this view, most of the research
asks whether lesbigay parents subject their children to greater
risks or harm than arc confronted by children reared by
heterosexual parents. Because anti-gay scholars seck evidence of
harm, symparhetic researchers defensi ....e1y stress its absence. 116
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In a lengthy refutation of Wardle's arguments, Carlos Ball and Janice Pea point
our that researchers in the area have in fact been very mindful of the

methodological limits of their work and modest about their asserrions. 117

Carlos and Pea point out that random sampling is nor a viable research method
on this issue (nor would it be for many family issues).118 It is notable, as will be
seen in detailed discussion below, that in the past decade far more studies have
included appropriate comparator groups. Sample sizes have increased, as has
the ability to draw meaningful comparisons through meta-analysis of several
studies, and the ability co undertake longitudinal analysis.

In 200 I Judith Stacey and Timothy Biblarz undertook a meta analysis of 21
studies to date (11 of which were also included among the 18 examined by
AlIen and Burrell). Stacey and Biblarz stated that,

Because wc personally oppose discrimination on the basis of
sexual orienration or gender, we subject research claims by those
sympathecic to our stance to a heightened degree of critical
scrutiny and afford the fullest possible consideration to work
done by scholars opposed to parenting by lesbians and gay
men.119

For this reas~l, they selected only studies that included a comparison group of
heterosexual parents and children, assessed differences between groups in terms
of statistical significance and included findings directly relevant [0 children's
development. Stacey and Biblarz confirm that there is indeed "no difference" in
children's psychological well-being, cognitive functioning, mental health and
social adjustment, nor in parenring styles and investment with children.
However Stacey and Biblarz take issue with the overall "no difference"

conclusion of AlIen and Burrel! and others. They argue rather tbat children
from lesb'ian and gay f:;.milies,

do differ in modest and interesting ways... Most of these
differences, however, are not causal, but are indirect effects of
parental gender or selection effects associated with heterosexist
social conditions under which lesbigay-parenr families currently
live.no

In particular, they note that some studies found that children from lesbian­
mother households are more open to non-traditional gender roles, and as
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adolescents and adults may be more open ro same-sex acrractions (although
they were no more likely than the children of heterosexual parents to identify a5

lesbian, bisexual or gay.) While writers such as Wardle conclude from such
findings that children arc harmed, because, inter alia, they arc less likely to

express an ambilion to marry, less likely CO live gender-stcreOlypcd lives, and
more likely to have pte-marital sex,m this is clearly a value judgment based
upon the author's own view of what the world, and the families in it, ought co
be. By way of contrast, Lisa Saffron reported as a po'itive finding from her
qualitative interviews with 17 children and adults in the UK who had been
raised by lesbian mothers that:

According co the pcople I interviewed. there may well be
meaningful differences in moral and social development.
Respondents suggested that children raised by lesbian mothers
have the potential to develop more accepting and broad-minded
attitudes rowar~s homosexuality, women's independence, the
concept of the family, and social diversity than child ten from
families which conform more closely to the norm. 122

In their review of the studies to date, Stacey and Biblan conclude that:

Most ofcl;e differences in the findings ... cannot be considered
deficits from any legitimate public policy perspective. They eithet
favour the children with lesbigay parents. arc secondary effects of
social prejudice, or represent "just a difference" of the sort
democratic societies should respect and protect. 12J

A more detailecLcomparative analysis of the available research into different
family forms follows. .,
Cbildren ofLesbian Motbers wbo bave Separatedfrom a Fatber

In 1991, Tasker and Golombok in the UK114 and in 1992, Parrerson in the
USA125 published comprehensive summaries of the many dozens of studies that
had been undertaken to that time, most of which compared children in
households headed by a lesbian mother with families headed hy a heterosexual
single mother. wirh rhe children in both types of families having been thtough
[he experience of parental separation and divorce.



The resulrs across a range of issues found lesbian and heterosexual women were

routinely similar in their parenring styles and skills and that their children
showed no important differences. Specifically, the children showed no
differences in:

•

•

gender role or gender identity (ami Patterson nmes that in the more
than 300 childten studied there was absolutely no evidence of gender
identity disorder);

psychiatric state;

levels of self esteem; and

quality of friendships, popularity, sociability or social acceptance.

Of the s£udies that looked at lesbian mothers and their interactions with their

children, they found that lesbian mothers were equally as child oriented and
warm and responsive as heterosexual ffiochers.

Patterson concluded from her review chat a child's adjustment is higher when a

lesbian mother lives with her partner, when the mother's sexuality is

acknowledg;d to the child before adolescence, and when the child has contact
with childre~ from other lesbian-led families.

Several studies found that lesbian mothers were in fact more concerned than
heterosexual women that their children should have contact with men and

positive male role models.126

In 1996, T~sket and Golombok published a summary of the results of their
longitudinal study that spanned 16 years comparing the children of lesbian
single mothers with the children of heterosexual single mothers. This study is
extraordinary in that{t focused on parents' reports of the children when they

were around 9 or 10 years of age, and then followed up with interviews of the

children as 25 year old adults.m They found that lesbian mothers and
heterosexual mothers were equally likely to have lived with a romantic partner

post divorce. The children of lesbian mothers in this study had more positive
step-parent relationships with the partner, both as adults and during
adolescence, than did the children of heterosexual women.
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In addition co confirming the findings of many ocher scuclies mencioned above,
Tasker and Golombok found that the children oflcsbian mothers were no more
likely than children ofhctcrosexual mmhers co:

be teased or ostracised;

experience anxiety or depression; or

• feel unhappy or embarrassed about their mother being physically
affectionate with a partner.

Further, they were no more negative about their family identity as children than
the children of heterosexual mothers - and in fact as adults they were more

positive about their family identity.

Tasker and Golombok conclude:

Children brought up by a lesbian mother not only showed good
adjustment as young children bur also continued to function well
as adolescents and as young adults, experiencing no detrimental
long-term effects in terms of their mental health, their family
relationships, and relationships with peers and parmers in
comparisQ"h with those from heterosexual mocher families. 128

Tasker and Golombok also found that the more open, positive and political the
mother was abollt her lesbian identity, the more likely it was that her children
were accepting and positive ahout their farnily identity.

Children ofG~y Fathers

Compared to... the research available on lesbian mothers, there arc relatively few
quantitative studies comp~ating the children of gay fathers with those of
heterosexual fathers. In p~rt this teAects the fan that children of divorced
paren.ts generally reside with their mothers.

Several of the studies summarised in the Alien and BurrcH survey and the Stacer
an.d Bilbaz analysis include children living with divorced gay fathers with
children living with heterosexual couples (as well as divorced heterosexual
parents). In addition to that information, Pattcrson and Chan note that gay

if



male parents, like lesbian parents, are more likely to share pareming tasks evenly
that heterosexual parcnrs. 129 They review other studies to note that;

A study of gay couples choosing parenthood was conducted by
l\1cPherson (1993) who assessed the division of labor. satisfaction
with division of labor. and satisfaction with couple relationship
among 28 gay and 27 heterosexual parenring couples. Consistenr
with the evidence from lesbian parenring couples, McPherson
found that gay couples reported a more even division of
responsibilities for household maintenance and child care than
did heterosexual couples. Cay couples also reponed greater
satisfaction with their division of child care tasks. BO

Pattcrson's work on the children of lesbian mmhers demonstrates that shared
parenting and household labour has a positive impact on the relationship
between partners and on the child's well-being.

Patterson and Chan cite a 1982 study by Sealien and a 1989 study by Bigner
and Jacobsen. both ofwhich asked gay and heterosexual fathers to self repon on
their own behaviour with their children. Both studies sampled around 60 men,
all of whom were divorced. No differences were reported across areas such as
problem solving, providing recreation and encouraging children's autonomy.
Both studies found, however, that gay fathers placed more imporrance on
nurturing and less importance on their role as an economic provider for the
children than the heterosexual lathers did. 1J1

Much early research on gay farhers focused upon the sexual identiey of their
children. This reflects a persistent misconception that homosexual parents raise
homosexuaCchildren. which is genuinely silly given the number of lesbians and
gay men· wirh heterosexual parents. There is no basis in any of the research to

suPPOrt the claim that.gay and lesbian parents are significantly more likely than
heterosexual parents to raise lesbian or gay children. 132 Such claims are
implicitly Ot explicitly premised on the belief that it is undesirable to grow up
gay or lesbian, which many lesbians and gay men and their families find deeply
offensive.
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Children Born into Lesbian Rebztionships

In recent years, studies have been undenaken of children born into lesbian

families. Golombok, Tasker aod MurraylJJ in the UK and Chan, Raboyand
Pancrson134 in the US compared lesbian single and couple households with
heterosexual mother and heterosexual couple households - all of whom were

raising children born as a result of donor insemination.

Golombok, Tasker and Murray compared the adults and children in 30 lesbian
families (15 single and 15 couples) with 42 families headed by a single
heterosexual mother and 41 [Wo parem heterosexual families. The lesbian and
single mother families had all parented a child without a father from the first
year of the child's life. The study used parenr interviews and questionnaires,
teacher questionnaires and data from the children using a series of standardised
assessments. The children were aged 3-9, with an avetage age of 6. This study
found that children in the families with no father were no morc likely to

develop behavioural problems, and felt just as accepted by their mother and by
peers as children in families where the father lived in the home. There were also
no differences in the development of the children berween the lesbian and
heterosexual mother headed families.

Chan, Raboy ana·Patterson undertook a comparative study of the children of 80
families, all of whom had conceived children from a single sperm bank in the US.
The study compared parenrs' and teachers' reports of children's social
competence, adjusnnenr and behaviour using standardised forms. It also collected
data on parents' levels of happiness, stress and relationship satisfaction with their
partners. There were 55 families headed by lesbian and 25 families headed by
heterosexual patents. 50 of the families were headed by couples (34 lesbian and
\6 heterosexual) and 30 by a single mother (21 lesbian, 9 heterosexual). The
average age of the children "Ja5 7. The aim of the study was to compare the well
being of children of families based on sexual orienration and family structure.
This study concluded that it is family processes, not famity structure, that
determine children's welfare - that is, parenring stress and conflict are the

determining facrors in indicating children's disfunction, and these were
completely unrelated to the family structure:

There were no significant differences in child adjustment as a
function of parental sexual orientation or the number of parents

in the home.1l5
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There is also increasing information as to the breadth and extent of support
systems and extended family networks being built by lesbian families. In the US
National Lesbian Family Study, 84 families are being periodically interviewed
in a longitudinal study. In the second stage, when the children were aged 2
years old, the researchers found that for 69% of the mothers, having a child had
enhanced their own relationship with their parents and for 55% of them.
contact had increased with their parents. In 38% of the families close friends
had been incorporated into the extended family nerwork. 136 By the time of the
third stage of the srudy when children were 5 years old, 63% of the
grandparents were "out" about the fact that their grandchild was from a lesbian
family. m

In Patterson, Hurt and Mason's study of 37 lesbian-led families in San
Francisco they measured the level of contact which children had with other
adults and relatives and tested that against the child's self reponed well-being.
They found that although there was no significant relation between the child's
well being and Contact with grandparents or other relatives. there was a
significant relationship between the child's frequency of contact with other
adults and sense of well being. 1J8 They concluded that:

The children of lesbian mothers in this study were described as
having regular contacts with several different adults, in addition
[Q members of the children's own households, and as having
occa5tonal contacts with an even larger circle. These adults
included grandparents, other relatives, and unrelated people (eg
family friends) both male and female. The findings are not
consistent with stereorypes of lesbian mothers and their children
as isolated from kinship networks, or as living in single-sex social

\0 worlds. The rcsuhs do, however. confirm earlier anecdotal rcports
of considerable social contact between children of lesbian
mothers and their grandparents and other adulrs.139

The major issue that arises in the qualitative studies and interviews with lesbian
mother families is the extent to which the co-mother is excluded by social
norms and treated as a non-mother. indeed as an extra "hanger on" or stranger.
Many co-mothers discussed the difficult question of whar she should be called
by the child but principalIy they felt excluded by other adults' responses to

them. As Louise reported in Dunne's study:
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There's a thing that if you want to be acknO\..... ledged as a parem,
you JUSt had to 'come our'. It's the only way to explain that you're
a parent. And even that is J very hard way to explain that you're a
parenr. .. Because as soon as people found out you weren't the
mum, they'd just - it was like 'who the hell are you rhen?'140

As noted earlier, the vast majoriry of co-mothers in the US who were able to

undertake second parent adoptions of their children (because such measures
were available in their states), did in fact do so. They reponed a stronger feeling
of belonging and securiry widl their child as a result, as well as increased
recognition of their role from family and outsiders.

Ill. Implications for Social and Legal Policy

There are many policy implications from this research. The first section below
discusses the general implications of the finding that sexual orientation and
parental fitncss arc unconnectcd. The second section discusses implications of
the developing literature on lesbian and gay family forms.

Access to fertility services, eligibility for adoption and the "best
interests oftl/e-child" standard in Family Law

There is now a wealth of credible data that demonstrates lesbian and gay
families are "like" heterosexual parents in that their children do not
demonstrate any important differences in dcvdopmenc, happiness, peer
relations or adjustment. It is family processes and nor family structures that are
determinative of c;hildren's well being. The number of adults and the sex of the
adults in a household has 'no significant bearing on children's well being - onc
adult or two," female or male, heterosexual or homosexual - whereas the
happiness of the re&uionsJJlpbetween adults in the household, and the openness
of warmth and communication between the adult/s and the children do have a
major impact on the child. Children are nor harmed, or disadvamaged, through
being raised by lesbian mothers or gay fathcrs.

This research has important implications for social and legal policy
devclopmem in Australia. It is no longer possible to formulate or defend
discriminatory regimes - such as restricting access {Q fertility services or
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adoption - on the basis that it is in children's best interests to do so. This
position is simply unsupponable in any empirical sense. Nor should a parent's
sexual orientation be a relevant facror in residence or contact disputes ben\'een a
lesbian or gay parents and their partner from a former heterosexual relationship.

Discussion and debate must move away from the current "should
they/shouldn't they be allowed to have children" focus. This debate is futile and
unconstructive, as same-sex couples already have, and will continue to form,
f.lmilies regardless of whether they are approved of by government or the public
at large. Children are increasingly being born into lesbian households,
regardless of the accessibility of fertility services, as informal networks are
utilised and gay men, particularly, are acting as donors. These families have a
huge range of unmet needs.

Parent;'lg Recog>lition and Refonn

While adoption and access to fenility services are high profile and emotive
topics, there are many other areas where lesbians, gay men and their families are
adversely affected by legal and social policies that do not recognise their
existence and needs.l~l The relationships of children with their non-biological
mmhers are largely unrecognised across Australia and this may cause significant
disadvantage to children and parents. For instance, if a cQ-mmher dies, her
child is not eligible to automatically inherit her estate, superannuation. or
worker's compensation. lf a biological mother dies, the co-mother has no
automatic right to maintain residence of the child and continue to parent him
or her. This is so despite major legislative reforms in NS\X'.1~2 Victoria,143 (and,
to a lesser extent, Queensland144) that have granted same-sex de facto couples
many of the same rights and responsibilities as different-sex de facto couples.
The bulk of these reforms have focused upon the recognition of partner
relatio~ships and m9st have barely touched upon the relationships of lesbians
and gay men with their children.l~S Western Australia is the first state to extend
legal recognition to a range of parental rights.146

As lesbians and gay men increasingly have children in same-sex relationships,
and in lesbian-led families with gay fathers as comact parents, there will be also
be disputes between such parents when relationships break down. If a co­
mother and mother separate, and the children remain living with the mother, j[

is very expensive and difficult for a morher to claim child maintenance from a
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co-mother. 147 Conversely, if the children remain living with the co-mother it is
simple and cheap for her to seek maintenance from the mother. This situation

is anomalous, confusing and unfair for both the children and the parents who
must cope with it.

If mothers separate, or if the relationship bct\vcen mothers and hiologic31 father
breaks down, residence and contact disputes can be litigated in the Family
Court of Australia. The Family Court can make orders on the initiative of, or in
favour of, any person who has a close emotional relationship with a child.
However the Court's work is premised" upon a (Wo parent, mmher·father

separating couple model that simply is not applicable to lesbian and gay
families. How, for instance, would the Court deal with a situation where a co­
mother has been the primary parent and wanted residence of the child? In such
a case the Court may be reluctant to give residence to a legal "stranger". What
of disputes where a known donor seeks contact, residence or joint
responsibilicy? In such a case the man is biologically a father, yet legally a
"stranger", while socially he will often be the equivalent of a much loved family
friend. How will the Court cope with this new kind of father; one who does nor
fit any of the eype of roles that it is familiar with?

In 2002 a birrcr_'!J1d much publicised Family Court dispute was decided; Re
Patrick. 148 The ca;e involved (Wo lesbian mothers who sought to restrict the
contact of a gay man who was the known donor for their child. The child was,
by the time of judgment, 2 years old. The Court tefused the orders sought by

the mothers on the basis that it was in the child's best interests [Q maintain
regular comact with his biological father, and put in place orders to gradually
increase the amount of contact as the child grew older. The biological mother of
the child subsequently killed both herself and the child.

I have been reiucfanr to writ5'about this case for a number of reasons, not least of
all because it was such a terrible and tragic one for all concerned. The decision

has been a very divisive one for lesbians and gay men who are parenring together
in a range of new family forms where everyone's role must be invented and
negotiated. N. a result of media imerviews I did on the case as well as the issue of
parcnting more generally, a number of mothers and fathers wrote to or
relephoned me directly to expre...;;s their views through 2002. This was
unptecedented in my professional expetience and I think that this very high level
of concern, as well as the specifics of parem's concerns, is worth noting.
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Several mothers expressed the view that the Court prioritised f.1thers, and co­
mothers in panicular fdt siddincd by the focus in the decision upon rhe child's
biological parems.149 Notably, the Coun suggested that legal reform was
needed [Q recognise the role of biological fathers in such families, but did not
make any such recommendation about co-mothers who are primary residential
parems. 150 Lesbian mothers were very concerned that their family forms would
nO[ be respected by the law, or by biological fathers, as completc in-tact and
functioning families. Some women expressed the view that as a result of the
decision donors now have "access rights". Gay fathers were fearful that women
would deny comact (including through relocation) or would refuse (0

acknowledge their role as rhe biological farhers of rhe children. 1\0,'0 men who
concacred me werc involved in contacr dispures with mothers, and both were
very apprehensive about the role of rhe legal sysrem if such disputes escalared.
Morhers and farher were unilCd in a deep sense of uncertainty and a convicrion
thar rhe legal system would f.1vour rhe biological parem of the other sex.

In parr such views are based upon a misunderstanding of rhe nature of rhe
Family Court's jurisdicrion and of rhe impact of such cases as precedem. Firstly,
all decisions about children rurn very much on rheir own facts, and
generalisarions about "precedent" in child-related maners arc nor really
helpful. 1S1 There arc no presumptions in favour of mothers or fathers.
Substantively, (he decision does not mean that all known donors will
automatically have contact, nor did it alrer the legal position of known donors
regarding comact. Although biological fathers of children born through donor
insemination are not legal parems, they, like co-mothers, have always been
eligible to apply for residence or contact orders (both in the case of disputes,
and on th...e basis of consent) if they have a close and on-going relationship with
the child. Likewise counselling and mediation services provided through the
coun'should be accessible to anyone who is in dispute over children.152

/

This case and irs aftermath highlights a numher of important issues for lesbian
and gay families that have not been thoroughly explored. At present no
discussion of (he case has noted that discriminatory laws and a lack of legal
recognition of lesbian and gay pareming relationships are deeply implicated in
how this family was formed and how and why it dissolved.

The harm caused to lesbian and gay families by non-recognition may not always
be directly apparent. The very crux of the dispute was around the mothers' and
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the biological father's conflicting expectations of what their family form would
be. The father thought he would be an active and involved parem; he expected
co be present at the birth and to have contact with the child nvice weekly. The
mothers thought that he would be a "donor" who was nor parr of their family,
but would see rhe child occasionally. Both rhe mmher and the father were
advancing in years (37 and 47 respectively at the time of conception) and it
seems w me that both of them wanted a child so much that they were willfully
blind to the other's vcry different vision of family. Their choice to form a family
with each other was severely constrained by the legal environment around them.

What ifVicwrian law had permitted same-sex couples to adopt children? What
if Vicwrian law had permitted lesbian couples {Q access ferdliry services? In a
non-discriminatory legal system, perhaps the morhers would have used an

anonymous donor, perhaps the father would have adopted a child. This is by no
means cenain, bur the parents would have been faced with a far greater range of
choices and may have elected {Q follow one that more closely fitted their needs.

The judge himself acknowledged that if fertility services in Victoria had been
accessible {Q the parties, they would at !east have had the benefit of the routine
counselling that such services require and provide prior {Q inseminarion.153 Such
a process would have helped to clarify expectations and avoid what followed.

In the judgmenr;""the co-mocher's fears about the law and staWs of the father's
relationship with the child were repeatedly characterised as "unreasonable" and
"unfounded".154 The Court seemed incapable of understanding how a
pervasive lack oflegal (and social) recognition would make co-morhers feel that
their relationship with children they have raised from birth is extremely
precarious in relation to both biological parents. What if Victorian law had
recognised the co;rnother as a legal parent, either from birth (as is now the case
in WA) or through a proc~ss of co-parent adoption? If it had done so it is much
less likely that the co-mother would have felt threatened and defensive at the.-
biological father's assertion of his importance to the child and his pursuit of
contact (and, initially, joint parental responsibility) through the legal system.

All partics in this dispute felt their own position to be a vulnerable one and
were defensive about a lack of social or legal recognition of their role. All parties
suffered through the uncertainry that surrounded their family form in addition
to the misapprehensions they were under about their expectations for the

future. What if the parties could have recorded their intentions in advance in a
way that was not permanent or binding but which nevertheless acted to
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eswblish a legal status quo? Registrable parenting plans have been available
under the Family Law Act since 1995. 155 They allow parents to record their
agreement and register them such that they have force as an order of the court.
They can be revoked by consent or varied by a later order or the court. These
plans arc confined to agreements ben-veen "parents" and so would not cover
agreements between biological fathers who are not legal parents, nor would
they include co-mothers. 156 These plans, if made accessible, could be used to
pre-empt disputes and also to provide a clear sense of what family form was
contemplated in.the case oflater disputcs. 1S7

In my view, Re Patrick is a stark exemplar of the violence of non-recognition. It
also highlights a desperate need for accessible and appropriate dispute
resolution mechanisms for lesbian and gay families. Such mechanisms, whether
through a specialist arm of the Family COUrt (for instance a select number of
judges who were specially trained) or another body, must be sensitive to and
aware of, the range and diversity ofIesbian and gay family forms158 and the very
real constraints that they face. A dispute resolution mechanism where all parties
feel they will be treated fairly and with respect would provide a rar greater
likelihood or matters being resolved.

This paper_highlights that a broad range or law reform options, at both state
and federal level, need to be evaluated in order to even begin addressing the
unmet needs oflesbian and gay families. While New South Wales, Victoria and
Tasmania are currently considering law reform on parenting issues in lesbian
and gay families,m they appear to be rocused upon a fairly narrow range or
options - centring discussion upon the expensive and relatively inaccessible
avenue ofstep-parent adoption160 rather than more comprehensive, appropriate
and accessibie options such as those passed recently in Western Australia .

•
Conclusion

Available information conclusively demonsrrated that sexual orientation and
parental fitness are unconnected. A new body of research inw lesbian and gay
parents shows a burgeoning community of new family forms, with largely
unmet legal needs. The needs of lesbian and gay families and the children they
raise must be more closely considered in Australia to form a reasoned and well
informed basis for policy development now and in the future.
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2 In 1983 the Family Courr of Australia considered a custody dispute
involving a lesbian mother by introducing a list of 8 matters "which a

Court must take into account in arriving at its decision". These
included: "1. Whether children raised by their homosexual parent may
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thcmsc!vl.'S become homosexual. or whether such an event is likely .. .3.
Whether a homosexual parent would show the same love and
responsibility as a heterosexual parent; 4. Whether homosexual parents
will give a balanced sex education to their children and take a balanced
approach to sexual matters; 6. Whether children need a parem of the
same-sex to model upon ... 8. The attitude of the homosexual parent ro
religion": Land L (1983) FLC 91-353 at 78,363. This approach was
adopted in a 1992 custody case concerning a gay father as "an extremely
handy check list" of "matters which a court must take into account in
arriving at its decision where a homosexual is seeking custody or access
to children": Dayle (1992) 15 Fam LR 274 at 277. In a 1995 decision
regarding a lesbian ffiocher, the check list was not referred to but the Full
Court of the Family Court upheld the decision of a trial judge granting
custody of a child to the heterosexual father on the grounds that a male
"role model" was needed to "balance" the influence of a lesbian mother:
A and J (1995) FLC 92-619. For an excellent empirical analysis of the
treatment of sexual orientation in Family Court counsellors reports see
Even Tauber and Lawrie Moloney "How is the issue of Lesbian and gay
"arenting addressed in Family Reports" (2002) 16 Australian Journal of
Fam?"ly Law 185.

However, lesbians and gay man are eligible to apply as individuals. This
means that, for example, a gay man may adopt a child whom he raises
with a partner, but the child is given only one legally recognised parent,
the one whose name appears on the adoption papers. More commonly, a
lesbian couple may conceive a child through donor insemination with
only one woman having a legally recognised relationship with the child.
In this situation the child has no legal father and the other woman is
'unable to adopt the child so that the child can thereby have twO legal
parents. "Second parent adoptions" as they have become known, are
available in many jurisdictions in the USA: sce Nancy Polikoff, "The
deliberate construction of families without fathers: is it an option for
lesbian and heterosexual mothers?" (1996) 36 Santa Cidra Law Review
375; and critically discussed in ]ulie Shapiro, "A Lesbian-Centred
Critique of Second-Parent Adoptions" (1999) 14 Berke/ey WfJmenJ Law
Journal 17; Ruthann Robson, Sappho Goes To Law School, Columbia UP,
NY, 1998 at 185-88.
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In 1997, the NSW Law Reform Commission recommended that gay
and lesbian couples be eligible to joindy adopt, but the NSW
Government rejected the proposal almost immediately. See: NSW Law
Reform Commission, Review o[Adoption o[Children Act 1965 (NSW),
Report 8\, NSWLRC, Sydney 1997 paras 6.104-6.123; Janet Fife­
Ycomans and David Nason, "Minister rejects gay case for adoptions"
71" Australian, 26 July 1997. When the legislation was comprehensively
overhauled and replaced by the Adoption Act 2000 (NSW) same-sex
couples were omincd.

This places the female de facto partner of a mother in exactly the same
position that a male de [aew partner would be. See Acts Amendment
(Lesbian and Gay Law Reftrm) Act 2002 s 6A.

McBain v Victoria [20001 FCA 1009. See Krisren Walker, "Equal Access
to AssisH~d Reproductive Services: The Effect of McBain v Victoria"
(2000) 25 Alternative Law Journal 288 and in more detail, "1950s
Family Values Vs Human Rights: In Vitro Fertilisation, Donor
Insemination and Sexuality in Victoria" (2000) 11 Public Law Review
292. See also, Belinda Bennett, "Reproductive Technology, Public Policy
and Singl.e Motherhood" (2000) 22 Sydney Law Review 625.

Section 8 (1) of the Fertility Treatment Act 1995 (Vic) resrricted access to
fertiliey [rcarmem to a woman who was either (a) "married and living
with her husband on a genuine domestic basis", or (b) "living with a
man in a de facto relationship as defined in s 3(1) of rhe Srare Acr". The
Federal Court held that this "marriage requirement" was inconsisrcnr
wirh s 22- of the Sex Discrimination Act 1984 (Cth) , and that it was
therefore inoperative: McBain v State o[Victoria [2000) FCA 1009. For a,
discussion of the pJcccding cases in Australia see: Bronwyn SrJrham,

"(Rc)producing Lesbian Infertiliry: Discrimination in Access [0 Assisted
Reproductive Technology" (2000) 9 Griffith Law Review 1\2.

Despire the fact that Ms Meldrum was herself hererosexual, all major
news repons around the case mentioned lesbian access to fertility
services. Most reports talked about "single women and lesbians", bur

some conAated rhe two groups, describing all lesbians as though they
were "single" (presumably by virtue of the fan that they were women
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nor parmered with a man). Sce eg: "Plans to give single women,

including lesbians, greater access to fertility treatment in Victoria have

been deferred after public ourcry": Gabrielle Cosra, "Backdown on
Psychological Infertility" The Age, 21 November 2001. Anorher article
canvassed the possibiliry that access might now become available ro

"women who for psychological reasons cannot have normal sexual

intercourse". The article quoted Helen Szoke, head of the Infertility
Treatment Authority as saying. "We're trying to emphasise that this is

not like going to the 7-Eleven to buy milk" and continued: "[Premier
Steve] Bracks denied any lesbian would be able ro argue, solely on the
basis of her sexuality, she was unable ro have sexual intercourse: '}r'1I

only be available ro single women if they happen to have psychological
damage assessed by a docror"': "Door opens ro baby help for lesbians"

The Age, 15 November 2001.

A Senate Inquiry was held inro the Bill and rhe Committee concluded
that the Bill ought not to proceed as it would contravene Australian's

imernarional obligations (the Convention on the l:.1imination of
Discrimination Against Women in particular) and erode Australia's

human rights record: see, Senate Legal and Consti(Utional Legislative
Comminee, Inquiry into the Provisions of the Sex Discrimination
Amendment Bill (No J) 2000, SPU, Canberra, 2000. The future of the
Bill remains unclear. ror a discussion of the political rhetoric around the
Bill, see Carol Johnson, "Heteronormative Citizenship: The Howard

Government's Views on Gay and Lesbian Issues" (2003) 38 Australian
journal ofPolitical Science, 45-62.

David Marr, "High Court Blasts Government on IVF" Sydney MOi-ning
Herald, 5 September 2001.

/
(2002) 188 ALR l. For discussion see eg: Michele Rabsch, "The Fallout
From McBain" (2002) July Law Society journal 54.

Sce Kerry Perersen, "The Regulation of Assisted Reproducrive
Technology: A Comparative Study of Permissive and Prescriptive Laws

and Policies" (2002) 9 journal ofLaw and Medicine 483.

Sce eg, Kris Walker, "I 950s Family Values Vs Human Rights: In Vitro
Fertilisation, Donor Inseminarion and Sexuality in Victoria" (2000) 11
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Public Law Review 292. Note also the CritiCIsm offered by the
Parliamentary Library Report on this issue. Noting that many lesbian
couples "choose assisted insemination because they do nor want to

violate rheir fideliry by sleeping with a man, nor [do rhey want to]
inrroduce a third party into their family plans", the report continued:
"And, in case there is some residual doubt abour the suggested
alternative, the question can be asked as to why the same option should
not also be expected of heterosexual women whose male partners arc
infcrtile. If it were to be expected oflesbian couples bUt not heterosexual
ones, that one partner should JUSt sleep with someone else, in what
would the medically relevant difference consist?" Department of
Parliamentary Library, Researeb Paper No 23, Is it Medically Legitimate
to Provide Assisted Reproductive Treatments to Fertile Lesbians and Single
Women' (Canberra: Departmenr of rhe Parliamentary Library, 2000) at
9-10, eired in Lesbian and Gay Law Reform: Report of the Ministerial
Committee, June 200 I, s 8.2.2: "Socially Infertile?" at 98. Online at:
http://www.ministcrs.wa.gov.au/Feature_stories/GayLesbian/Lesbian Law
Reform.pdf (accessed 17 November 2003).

In Western Australia, a Ministerial Committee advised that a ban on
lesbians and single women accessing fertility procedures effectively
"encourages women to proceed with potentially unsafe practices," as any
such ban "does not prevent single women and lesbians from self­
inseminating or accessing porential unsafe or unlawful fertility
service[s]". The Commirree noted that forcing women to proceed
without "adequate medical assistance or advice" can leave "both the
inseminating woman and her unborn child open to the risk of infection
and miscarriage." Other diseases that can be passed on by unscreened
semen'include: bepatitis B. sypbilis, chlamydia and gonotthea. Lesbian
and Gay Law Rifon{ Report of the Ministerial Committee, June 200 I, s
8.2.3: "Health Risks" at 93.

The tcrms of reference include provisions that prohibit self insemination
and those that effectively prohibit sperm donarion by gay men. See
Victorian Law Reform Commission, Assisted Reproduction and
Adoption Terms of Reference: http://www.lawreform.vic.gov.au
(accessed 18 February 2003).
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Michelle Grattan, "PM wantS fathers in IVF picture" Sydl/ey Momil/g

Herald, 20 April 2002.

'bid

Simon Johanson, "Church attacks IVF ruling" The Age, 28 July 2000.

Senator Harradine referred to the "creation of a new stolen generation"
in his dissenting repan of the Senate Inquiry. He went on [0 say that,
while the term has been "most widely discussed in relation to Aboriginal
children, it is not limited to them." Senate Legal and Constitutional
Committee, Inquiry into tlu Provisions of the Sex Discrimination
Amendment Bill (No J) 2000 - "Dissenting Report by Senator Brian
Harradine", available online http://www.aph.gov.au/Senate/committee/
legcon_we/sexdisreport/Contents.htm (accessed 12 February 2003).
Senator Harradine also appeared on television in [cars over the issue, and
Stated publicly that the decision marked "onc of the nation's blackeS(
days": David Matr, "Babytalk" The Sydl/ey Mornil/g Herald, 1 September
2001; [No author given], "The Baby Maker" The Stili Herald, 13 May

2001.

For a critique sec Danny Sandor, "No Mr Muehlenburg, There's no sex
with labradors" (2002) online at www.dci_au.org/muehlenberg.pdf
(accessed 11 February 2003). Sandor notes the consternation of the
High Court bench when these papers were included in the Catholic

Bishop's Appeal book in MeBail/.

The AFA submission relied upon second hand reportS of the work of
"anti-gay advocates such as joseph Nicolosi and Paul Cameran. Cameran

was also relied upon by the Festival of Light, Submission 102.
Nicolosi is a major advocate of"rcorientation therapy and the prevention of
homosexuality" and is closely associated with Exodus. an American
christian group which aims to convert lesbians and gay men to

heterosexuality. The motto of Exodus is, "Freedom from homosexuality
through the power of Jesus Christ" (sce http://www.
exodusnorthamerica.org/). Nicolosi formed the National Association for
Research and Therapy of Homosexuality (NARTH) an inter-faith pro­
conversion professional organisation: sce http://www.narth.com (accessed

18 Februaty 2003).
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Cameran's views on the correlation berween homosexualicy and crimes
such as murder and paedophilia have been has published widely in the
US and he is equally widely discredited there. In the 1980s, Cameron
was expelled by both the American Psychological Associatinn and the
American Sociological Association for unethical and misleading research
practices: see Stacey and BiblarL, note 1. In the US judicial system
Cameran's views were discredited many years ago in: Baker v \f!ade 106

FRD 526 (1985) and Gay Stlldmt Servim v 7rxasA &M University, 737
F2d 1317, 1330 (5th Cir 1984). Nonetheless Cameron's views are still
heavily relied upon by Lynn Wardle who cites to sevet:11 of his works as
suppon for his claims that (he children of lesbians and gay men are at
"heightened risk" of "being drawn into homosexual behaviour
themselves". that lesbians and gay men die younger than hClcrosexuals,
arc exposing their children to "some serious risk factors" including sexual
molesrarion because of their "sexual irresponsibiliry": Lynn Wardle,
"The Potemial Impact of Homosexual Parenting on Children" (1997)
University of fIIinois LaUl R<vi"v 833, at 852, 865, 866. Wardle is a
Profcssor at Brigham Young, a Mormon university in the US, and is
currently the Secrctary-General of the International Society of Family
Law. Wardle is a respected and influential figure in US and imernational
Family G'w (Stacey and Bilbarz note for instance that Wardle drafted
laws passed in Utah. based upon his article, to restrict adoption and
foster care placemems co married couples: Stacey and Biblarz. note 1, at
106). Wardle also appears to suppOrt conversion therapy for lesbians and
gay men: see his 1999 addtess ro a NARTH Conference, available
online ar: hrtp:llwww.narth.com/docslwardle.html(accessed 18
February/2003). Through Profe$sor Wardle, Cameron has found a new
influence as Wardle's 1997 article was relied upon by the Alabama
Supre';ne Court to .geny custody to a lesbian mothet on the basis that
children raised by same-sex couples are "deprived of an extremely
valuable developmental experience and the opportllniry for optimal
individual growth and interpersonal development" and the "range of
potential harm is enormous": Ex Part< ]MF, 730 So 2d 1190 (Ala 1998)
at 1196; followed in DWW, 717 So 2d 793 (Ala 1998).

See eg Cay and Lcsbian Rights Lobby (NSW), Submission 42 and 42A.
See also Australian Institute of family Studies, Submission 49 and
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submissions from academics: Krisren Walker, Submission 26; Srella
Tarram, Submission 51. All submissions are to the inquiry, note 9.

Inquiry, note 9, para 3.30.

For example the scope and operation of relationship and property
division laws are currently under review in New South Wales. See
NSWLRC, Review of the Property (RelatiollShips) Act 1984 (NSW),
Discussion Paper 44, April 2002. The paper raises a number of
questions such as accessibility of second-parent adoption, presumptive
recognition of co-mothers in lesbian families, and liability for child
suppOrt.

Nso, the Attorney General's Department of South Australia has recently
released a discussion paper into same-sex relationship recognition in that
state: "Removing Legislative Discrimination Against Same-Sex
Couples", Discussion Paper, 2003, available online at
http://www.sacentral.sa.gov.au/agencies/agd/index.htm (accessed 17
February 2003).

The NSWLRC in a recent discussion paper assumes for the purposes of
pr~rty division that, "the roles of the partners in a lesbian family are
likely to be similar to those usually apparent in heterosexual
rclarionships. That is, onc of the partners might stay at home and take
on all or most of the child care responsibilities while the other works in
some form of paid employment": Discussion Paper 44, note 24, para
4.35. In fact, all of the available research, discussed in this article,
demonstrates the opposite: that the majority of lesbian couples .with
fhildren share paid and unpaid labour equitably.

,
See eg, Jenni 'Millbank, And then the Brides Changed Nappies: Lesbian
Mothers, Gay Father; and the Legal Recognition ofOur Relatiomhips with
the Children "" Rm,e, A Community Law Reform Document, GLRL,
Final Report April 2003 online at http://www.law.usyd.edu.au/staffl
JenniMillbank/NappiesApril2003.pdf (accessed 17 November 2003).

See eg, "PotshotTwo and IVF: The State of Play" Sydney Moming Herald
IS August 2000.
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Bcnjamin Haslem, "PM champions child's right to both parems"
Weekend Australian 20 April 2002.

Louise Silversrein and Carl Auerbach, "Dccol1srrtlcring the Essemial
Father" (1999) 54 American Psychologist 397.

These arguments arc also made forcefully by many others: see eg Stacey
and Biblarz, nore 1; Fiona Tasker and Susan Golombok, Growing Up in
a Lesbian Family, Guilford Press, NY, 1997; Susan Golombok, Fiona
Tasker and Clare Murray, "Children Raised in Farherless Families from
Infancy: Family Relationships and the Socioernorional Development of
Children of Lesbian and Single Heterosexual Mothers" (1997) 38
journal of Child Psychology, and Psychiatry and Allied Disciplines 783;
Susan Golomhok, Parenting: What Really CounlS', Roudedge, London,
2000.

Si!vcrsrein and Auerbach, note 30.

Golombok, Spencer and Runer (1983) found rhar rhe children of
divorced lesbian mothers \-\'ere more likely to have contact with their
fathers than children of divorced heterosexual mothers: discussed below.

More rec~dy see the findings of MeNair, Dempsey, Wise and Perlesz
which repon high levels of mother satisfaction at the child's contact with
fathers and donors, and note that, "With very few exceptions, when
there was a difference between rhe parricipanr's relationships with the
donor or farher and her child's relationship with him, rhe participant
tended to rake rhe child's point of view when raring her level of
satisfaction": RuthMcNair, Deborah Dempsey, Sarah Wise and Amaryll

Perlesz/ "Lesbian Parenring: Issues, Strengrhs and Challenges" (2002) 63
Family Matters 40 at 45. In rhe US Narional Lesbian Families Srudy,
most of the families involved did not have involved donor-fathers, wirh
more than half of the children born through anonymous donor
insemination. Yet 63% of participants reported that children need good
male role models, while only 10% thought that this was unnecessary: see
Gamell, Hamilton, Banks, Mosbacher, Reed, Sparks, Bishop, "The
National Lesbian Family Study: 1. Interviews with prospective mothers"

(I 9%) 66 Americall journal ofOrthopsychiatry 272 ar 277.
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Gillian Dunne, "Opting into MOlherhood: Lesbians Blurring the
Boundaries and Transforming the Meaning of Parenthood and Kinship"
(2000) 14 Gender and Society 11 at 31.

Charlotte Patterson and Raymond Chan, "Families Headed by Lesbian
and Gay Parents" in Michael Lamb (ed), Parenting and Child
Development in 'Nontraditional' Families, Erlbaum, New Jersey, 1999
at 167, 168; see also Charlotte Patterson, "Families of the Lesbian Baby
Boom: Parent's Division of Labor and Child Adjustment" (1995) 31
Developmental Psychology 115.

36 Charlotte Parrerson, "Family Lives of Children Born to Lesbian
Mothers" in Patterson and D'Augelli, Lesbian, Gay and Bisexual
Idemities in Families, OUP, NY, 1998, at 161-2.

37

38

39
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41

41

Victorian Gay and Lesbian Rights Lobby, Everyday Experiments: Report
of a Survey into Same-Sex Domestic Partnerships in Victoria, VGLRL,
200 I, available online at http://home.vicner.net.au/-vglrl/ reporrs/
everyday.pdf (accessed 19 February 2003).

Ch~lone Pattcrson and Raymond Chan, "Gay fathers" in Michael
Lamb, The Role ofthe Father in Child Development, 3rd ed, Wiley, NY

1997 at 249.

This study was of 695 men who had gay sex, but not all of them
necessarily identified as gay. Rodden et ai, Regional Differences Among
Homosexually Active Men in Sydney, Newcastle and Wollongong, HIV
AlPS & Society Publications, Sydney, 1996.

11,288 gay male couples reported to the 1996 Census: see McNair et ai,

note 33 ar 40/

1,925 respondents to the Narional Lesbian Health Care Survey, cited in
Chetyl Parks, "Lesbian Parenthood: A Review of the Literature" (1998)
68 American Journal ofOrthopsychiatry 376 at 377.

3,255 lesbian couples reported to the 1996 NZ Census: Myra
Hauschild and Pat Rosier, Get Used to It' Children ofGay and Lesbian
Parents, Spinifex, Melbourne, 1999 at 14.
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8,296 lesbian couples reported ro rhe 1996 Australian Census: see
McNair er ai, note 33.

l.esbians on the Loose, l.OTL Sydney, March 1996. There were 732
respondents.

Sce Significant Others, "Australian lesbians get used [Q being called
mum", Press Release, 30 March 2000; dara also reported in Chloe Salrua,
"Srudy reveals a lesbian baby boom" The Age, 30 March 2000; "Lesbian
mums on rhe rise and seeking IVF" Sydney Morning Herald, 2 Augusr
2000.

Significanr Orhers, ibid. There were 386 respondenrs.

h was nared in Everyday E'(periments chat rhe desire to have children was
markedly higher in the younger panicipaors in the survey: 63% under
30 wanred children, while 47% of those aged 30-39 did. Overall 41 % of
respondenrs said that they wamed to have children in the future: note
38 ar 14. Although note that Sracey and Biblarz believe the number of
lesbians and gay parents may in fact decline. They suggest that fewer
lesbians and gay men in the furure will feel pressured iow marriage and
therefore-having children in heterosexual relationships, and argue chat
"inrenrional parenring" by self-idenrified lesbians, and in particular by
gay men, may nO( increase sufficiently to compensate for this decelinc:
Stacey and Biblarz, nore 1.

Fiona Nelson, l.esbian Motherhood: An E<ploration ofCanadian Lesbian
Families, lJnivcrsiry ofToronro Press, Toronro, 1996 at 14-15.

MeNair et al, note 33 at 43. MeNair also nores a 2001 study nf heal rh
care experiences of..92 lesbian and gay families in which 57% of rhe
children resulted from heterosexual relationships. See Mikhailovich,
Martin and Lawton, "Lesbian and gay parents: Their experiences of
Children's Health Care in Australia" (2001) 6 International Journal of
Sexuality and Gender Swdies 181.

McNair et ai, nore 33 ar 43.

Dunne, nore 34 at 15.
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Charlorte Parterson, Susan Hurt and Chandra Mason, "Families of the
Lesbian Baby Boom: Children's Contact with Grandparents and Other
Adults" (1998) 68 American journal ofOrthopsychiatry 390 at 392.

Garrrell et ai, "Study I", note 33 at 274.

Nanerte Garrrell, Amy Banks, Jean Hamilton, Nancy Reed, Holly
Bishop and Carla Rodas, "The National Lesbian Family Study: 2.
Interviews with Mothers of Toddlers" (1999) 69 American journal of
Orthopsychiatry 362 at 364.

Nanerte Garrrell, Amy Banks, Nancy Reed, Jean Hamilton, Carla Rodas
and Amalia Deck, "The National Lesbian Family Study: 3. Interviews
with Mothers of Five Year aids" (2000) 70 American journal of
Orthopsychiatry 542 at 543.

Ibid at 545.

Ibidat 545; 546.

Nelson, note 48, Chapter 5.

Ibid:i.t 85.

Dunne, note 34 at 1s.

Susan Golombok and Fiona Tasket, "The Role of Co-Mothers in
Planned Lesbian-Led Families" in Gillian Dunne (cd), Living Diffirence:
Lesbian Perspective on WOrk and Family Lift, Harrington Park Press, NY,
1998'at 65.

P~rtetson and <:;:han, "Gay fathers", note 39 at 203.

Garrrell et ai, "Study: 2", note 54 at 365.

Garrrell et ai, "Study: 3", notc 55 at 544.

Maureen Sullivan, "Rozzie and Harrier: Gender and Family Patters of
Lesbian Coparents" (1996) I0 Gender and Society 747 at 756.

Ibid
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67 Ibid at 756.

68 Ibidat757.

69 Patterson and Chan, "Gay fa,hers", no'e 39 a' 167, 168; see also
Pancrson, "Families of the Lesbian Baby Boom", nore 35.

70

71

72

7J

74
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77
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80

Colomhok and Taske" note 61.

Ibidat 59.

Report of the Lesbian Parenting Conftrena 2000, Sydney 2000 at 11.
77% of the lesbian 'espondents in ,he Sydney Lesbian Parenting
Conference saw a co-morher as the woman who had planned to have a

child with the biological morher and was presem from conception
onwards. However it is imeresting (Q note that 690/0 of respondcms also
saw a co-mother as a woman who may not have been present for

conception but had lived wi,h the child and created the child as her own
for some time.

McNair et ai, note 33 at 45.

Ibid at 46-47.

Sullivan, note 65 at 753.

[bid.

Gamell et ai, "Study: 2", note 54 at 367.

Game11 c; ai, "Study: 3", note 55 at 544.
,

Ibida' 545.

Note that gay men face restrictions on donating being sperm in every
Australian jurisdiction. See eg: Human Tissue Regultltion 2000 Parr 6.
Schedule 2, in force under the Human Tissue Act 1983 (NS\V). Such
measures are due [0 restrictions put in place at the Qm$C( of the
HIV/AlDS epidemic in the early 19805. Advances in tesring for HIV
and mher communicable diseases render these restrictions unnecessary
and discriminatOry.
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Sullivan, note 65 at 755.

Nelson, nOle 48 at 19.

Golombok and Tasker, note 61 at 52.

Dunne, nOle 34 at 15.

Report ofthe Lesbi"" l'"renti"g Co"fermC( 2000, Sydney 2000 at 10.

More than half of the respondents had conceived in a heterosexual
relationship. No breakdown is given of those who did nOlo 28% of the
total respondents had self-inseminated, 8% had used a clinic for donor
insemination and a further 6% had used IVF/GIFT through a clinic.

McNair et aI, nOle 33 at 43.

Ibid 54% said that the coS[ of clinic services was also a facror.

Although note that there is no clear-cut donor/father line and usage
reflect this. The McNair Lesbian and Gay Families Project found that,
"Defining the child's biological father as a 'donor' did not mean he was
anonymous or unknown (Q the children, nor did defining him as 'father'
necessarily denote involvement'; McNair Ct al, note 33 at 45.

Gartrell et aI, "Study: I", note 33 at 277.

Gartrell et aI, "Study: 2", note 54 at 366.

Gartrell et ai, "Study: 3", note 55 at 545.

Rattcrson, "Family Lives", note 36 at 164. 11 % children were conceived
through imcrcourse and for 8% the parents did not wish to disclose the
method.

Ibidat 165.

Dunne, note 34 at 15.

/bidatl6-18.

/bid at 28.
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Report, note 85 at 10.

McNair ct ai, note 33 at 44. Note these figures may be skewed by rhe
use of "father" and "donor" in this smdy based on self definition rather
than method of conccpdon: some donors arc recorded as "fathers" and
their involvemenr recorded along with male ex-partners.

Ibidar 45.

Carhcrine Donovan, "Who Needs a Father? Ncgoriaring Biological
Fatherhood in British Lesbian Families Using Self Insemination" (2000)
3 SexlIalities 149.

Re Patrick [2002J FamCA 193.

Nelson, note 48 at 47.

Report, note 85 at 10.

Richard Green, "Sexual Identiry of 37 Children Raised by Homosexual
or Transsexual Parents" (1978) 135 American jOllrnal ofPsychiatry 692.

See Jenni Millbank, "same-sex Couples and Family Law", Conference
Paper Presented at the Third National Family Court Conference.
Melbourne 24 Ocrober 1998, available ar hrrp:llwww.F.unilycourr.gov.aul
papers/hrmllsame_sex.hrml (accessed 20 February 2003).

Senate Legal and Constiturional Legislative Commirrce, Inquhy, nme 9.

Charlotte Pancrson, "Family Relationships of Lesbians and Gay Men"
(2000) 62 jOllrnal OfMarriage and the Family 1052 ar 1064.

•
Mike Allan and Nancy Burrell, "Comparing the Impact of Homosexual
and Heterosexual Parenrs of Children: Meta-Analysis of Existing
Research" (1996) 32 journal ofHomosexuality 19.

Note that this analysis did nor control for gender differences with
lesbian and gay patents, nor for single parent/divorce factors - ie
whether children of a lesbian divorcee were being compared wirh
children of an intact heterosexual family, as later researchers such as
Tasker, Golombok and Pmerson argue is necessary.

From Hr" to Maumity: Millbank I 593



111

112

113

114

115

116

117

118

119

1/0

Allan and Burrell, nore 109 ar 28.

See eg, Australian Family Associarion, Submission No 60 to the Inquiry,
note 9, at 315; Wardle, note 21. Elsewhere Wardle refers to recent
research as a "mud slide" and uses inverted commas around the \vorus

"scientific studies"; Wardle, ''A Reply to Warring with Wardle" (I 998)
University ofIllinois Law Rtvitw 629 ar 633.

Carlos and Pca point out that Wardle nonetheless relies upon these same
studies to argue that children arc harmed through gender non­
conformity: Carlos Ball and ]anice Pea, "Warring with Wardle: Morality,
Social Science, and Gay and Lesbian Parents" (I 998) University of
Illinois Law Review 253 at 279-280.

Wardle, note 21 at 844-852.

Staceyand Biblarz, nore I at 160.

"... the social science lircrarure, despite its shortcomings. supports the
rather limited proposition that gay and lesbian parents (or prospective
parents) are entitled to be evaluated individually on rhe basis of their
abiliry to be good parents instead of being assessed based on
assumptions about their sexual orientation": Carlos and Pea, flore 113 at
277.

They note further the irony that the large representative samples of open
lesbian and gay parents Wardle requires in order to be convinced are
unlikely to be forthcoming when Wardle's proposals would remove their
child'ren from tbem: ibid at 274. See also Stacey, "Gay and Lesbian
I;amilies: Queer Like Us" in Mary Ann Mason, Arlene Skolnick and
Stephen Sugarman (eds), All Our Families: New Policies fOr a Ntw
Cmlury (New York: OUr, 1998).

Stacey and Biblarz, note 1 at 161.

Ibid at 176.

See Wardle, note 21. Wardle draws from rhis that children's gender
identity has been impaired: at 852. Ball and Pea retott, "Why then, if
some lesbian women raise daughters who wear overalls and baseball caps
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and want {Q be astronauts or engineers, or sons who like co cook, arc wc
concerned about their gender identity? Arc those families, from a gender
identity perspective, any different from £1.milies where heterosexual
fathers raise sons who think it is appealing {Q stay home and tend (Q

children, or daughters who love baseball and want to be a lawyer like
mommy? We suggest that, if traditional gender role and gender identity
development in childten is a valid public policy goal, it is threatened not
only by lesbian and gay parents, but by primary caregiving farhers, dual
earner families and heterosexual married people who are committed to

non-sexist child rearing": Carlos and Pea, note 113 at 298.

Lisa Saffron, "Raising Children in an Age of Diversiry - Advantages of
Having a Lesbian Mothet" in Gillian Dunne (ed), Living Di/firence:
Lesbian Perspectives on Work and Family Lift, Harrington Park Press, NY
1998 at 37.

Stacey and Biblarz, note I ar 177.

Fiona Tasker and Susan Golombok "Children Raised by Lesbian
Morhers: The Empirical Evidence" (1991) Family Law 184.

Charlotre,Parrerson, "Children of Lesbian and Gay Parents" (1992) 63
Child Development 1025.

Summarised in Patterson and Chan, "Families Headed by Lesbian and
Gay Parents" in Miehael Lamb (ed), Parenting and Child Development in
'Nontraditional' Families, Erlbaum, New Jersey, 1999. Kirkp:miek
(1987) found rhar rhe children of lesbian mothers had more contaer
wirh adulr male family members and ftiends rhan did children of
heter05exual patents. These findings arc also home our in the scudies of
children born inro·lesbian families. Golombok, Spencer and Runer
(1983) found thar children of divorced lesbian morhers had higher rates
of contact with their fathers than those of heterosexual women.

Fiona Tasker and Susan Golombok, "Do Parents Influence the Sexual
Orientation of Their Children? Findings from a Longitudinal Scudy of
Lesbian I'amilies" (1996) 32 Developmental Psychology 3: Tasker and
Golombok, Growing Up in a Lesbian Family, note 31.
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lasker and Golombok, Growing Up in a Lesbian Family, note 31 at 145.

Patterson and Chan, "Gay fathers", note 38.

Ibid at 254-5.

Ibid at 252.

See discussion in Patterson and Chan, ibid ac 256.

Susan Golombok, Fiona Tasker and Clare Murray, "Children Raised in
Fatherless Families from Infancy: Family Relationships and the
Socioemotional Development of Children of Lesbian and Single
Heterosexual Mothers" (1997) 38 Journal of Child Psychology, and
Psychiatry andAllied Di,cipline, 783.

Raymond Chan, Barbara Raboy and Charlotte Patterson, "Psychosocial
Adjuscmcm among Children Conceived via Donor Insemination by
Lesbian and Heterosexual Mothers" (1998) 69 Child Development 443.

Ibidat 448.

Garrrell er ai, "Study: 2", nore 54 at 366.

Garrrell et ai, "Study: 3", nOte 55 at 545.

Palterson, Hurt and Mason, "Families of [he Lesbian Baby Boom:
Children's Contacr with Grandparen<s and Other Adults" (1998) 68
American Journal ofOrthop'ychiatry 390 at 396.

Ibidat 396.,
Dunne, note 34"at 22-3. See also discussion in Donovan, note 101.

For an overview see: Jenni Millbank and Wayne Morgan, "Let Them Ea<
Cake, and Ice Cream: Wanting Something "More" from the
Relationship Recognidon Menu" in Roberr Wintemure and Mads
Anden",s (eds) , Legal Recognition OfSame-Sex Partnmhip,: A Study of
National, European, and International Law, Harr Publishing Company,
Oxford, 2001.
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Sec Reg Grayear and Jenni Mill bank, 'Tbe Bride Wore Pink .... to the
Propcrry (Relationsbips) Act" (2000) 17 Cimadian Journal of Family
Law 227.

Sce Statllte Law Amendment (Relatiomhips) Act 2000 (Vie).

Mentioned briefly in Jenni Millbank and Katby Sant, "A Bride In Her
Every-Day Clorhes: Same Sex Relationship Recognition in NSW"
(2000) 22 Sydney Law Review 181.

The current inquiry in South Australia does not in fact menuon

children: "Removing Legislative Discrimination", nme 25.

Acts Amendment (Lesbian and Gay Law Reform) Act 2002; and see
....·ww.equaliryrules.info for a plain language guide to (he Act and its
practical effects (accessed 7 February 2003).

The Child Support (Assessment) Act 1989 (Cth) only contemplates the
liabiliry of biological and adoptive parents. In NSW a parent may be
able ro claim maintenance for children «(0 the age of 12 only) in

proceedings under tbe Property (Relationships) Act 1984 if the
relationship ended after June 1999. Elsewhere in Australia, a claim of
promissory estoppel is available under W v G (1996) 20 Fam LR 49.
These arc complex and expensive options.

Re Patric" [2002J FamCA 193.

The role of the cO-ffiorher is not given much anenrion in the judgment.

It is notable that in an interview with the judge published in December
of 2002, after the mother had killed the child and suicided it is not
appar~nt any\'{here)n the piece that the child had a co-mother. The

enrire focus of the drricle was on the judge's concern about the biological

father's relarionship with the child and his subsequent loss ("When he
[Guest J) thinks of what came to pass and the face that danced before
him in COUrt", he reminds himself "that the boy had the pleasure of
laughing in his father's arms"'). I am not inrending to negate the

biological father's grief or loss, but am astonished that the co-mother,

who had lost both her partner and her child was so wholly eradicated in
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150
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the piece. Kate Legge, "Patrick - A Case in the Life of a Family Court
Judge" AIIS/ra/ian Magazine, 7 December 2002.

For example, Guest Jstates that it is a "strange resule" and "difficuh to

understand" the exclusion of the biological father from the definition of
parent under the Family Law Act (para 301, 306), refers to expert
evidence that the mothers are the child "parents" and adds that there is
nor a "similar and appropriate recognition" of the biological father
(erroneously implying that the co-mother had some form of legal
recognition: para 307). Later the judge suggests that the legislation was
"intended to protect" a "traditional heterosexual model" of family and
that "consideration should be given to review the definition of 'parent'
in s 60H of the Act" (para 312) and again says the legislature needs ro
"reassess" the Act in light of donor parriciparion in children's lives (para
330).

In this case much rurned on the conflict of evidence over what contact
the donor would have (his evidence was twice weekly, the morher's
evidence was that it was to be a few times per year. The Court preferred
the donor's evidence on all points of conJlict.) Further the position of
the gonor was always a strong one by virtue of the fact that it was not
the d~nor who was applying to the court for contact. Rather the
mothers were trying to restrict a contract regime that they had
previously agreed to and formalised in consent orders. Very different
factors would operate if there had not already been a comract regime,
and consent orders to that effect, in place at the time of the dispure
Finally the mother's depressive illness and (what the coun viewed as) her
intransigent position may well have influenced the court to grant
generous comacr.

/

Formal eligibility, or accessibility, is important, but it is not truly helpful
to lesbian and gay families unless there is both non-discriminatory
treatment within the system, and a perception that there will be non­
discriminatory treatment for those who have not yet attempted to enter
it. One respondent to the McNair Lesbian and Gay Families Project
reponed, "I was the non-biological mothcr in my previous relationship.
When this broke down I initially had our daughter half the week. My
ex-partner slowly dccrcased this and then she refused me any comact.
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I went through the family COUrt and mediation but there was no law to

protect my rights and rhe primary bond I had wirh my daughter. This is
shocking, dcvastating and has [Q change!": McNair et al, notc 33 at 47.

Note 147 at para 321.

Note 147 at para., 63, 94.

Imroduced under the Family Law RefOrm Act 1995 (Cth).

See Family Law Act 1975 (Cth) ss 63A-H.

Guest J notes that such a change would be helpful: note 147 para 316.

While Guest J makes a considerable effort to understand the issues, the
bulk of disclls,Sion around gay and lesbian families is located at the cnd
of the judgment and appears to be almost an afterthoughL Guest Jalso
appears to contradict his statements on the particular forms and needs of
lesbian and gay families when he States at onc point that, "the issue
concerning contact bet\vecn the father and Patrick which [ have
addressed in thus judgment is not dissimilar from that arising in
traditional heterosexual family disputes and decided daily by the Court.
It is Ji'6t unique" (para 326). Guest Jalso makes a number of ilHcresting
slips, including referring to the biological father as "the husband" (para
151) and the co-mother as a "co.parmer" rather than a "co-parent" (para
314).

See NSWLRC, R,vi,w ofth, Prop"'y (R"ationships) Act 1981 (NSW'),
DisCl~,ssion Paper 44, April 2002; Victorian Law Reform Commission,
Assisted Reproduction and Adoption -lerms of Reference:
hitp:l/www.lawr~form.vic.gov.au (accessed 18 February 2003); and
Tasmania Law Reform Institute, Adoption by Sam, S,x COl/pl«, Issues
Paper 4, February 2003, Although note that the Tasmanian
recommendations were considerably broader in the final reort: Tasmania
Law Reform Instirute, Adoption by Same Sex Couples, Final Report No
4, May 2003, online at http://www.law.utas.edu.aulreform/
AdoptionFinRepEasyPrinr.pdf (accessed 17 November 2003).

From Hm" Maumi'Y' Millbank I 599



159 As is clear from the discussion earlier in this paper, lesbian co-mothers
who are present as equal parents from the child's birth arc not similarly
situated to step-parents, who have come into the child's life at a later
stage. Step-parent adoprion provisions assume that a legal relationship
with a parent is being severed in order to grant it to the adoptive parent,
and legislation in many states therefore contains a presumption against
sueh an order: sce eg, Adoption Act 2000 (NSW) 5 30.

- 2 JAN 2004

*
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